
Zimbabwe Law Review

Volume 9- 10 1991 -1992



1991“ 1992 VOLUMES 9 &10

CONTENTS ' '

Page

Articles:;

The Zimbawe Law Review is no Longer Editorial Board ........ 1
a thing of the past 1 . .

Comrade Shephard ............  ........ 3

Judicial Activism and Development: B Hlatshwayo ..........4
Warning Signals from Zimbabwe .

The United States Bill of Rights and L Henkin ...........14
Its International Significance

The Legal Regulations of Compulsory ' L Tshuma .......... 31
Motor Vehicle Insurance in Zimbabwe

\

The Philosophy of Public Reason DT Mandudzo ..........45

International Humanitarian Law and . JN Moyo ........ 61

Human Rights in Southern Africa:
The Problem of Political Culture

The Propriety of Administration of Oaths E Sekhonyana ..........72
and Affirmations by Prosecutors in the
Magistrates Courts in Zimbabwe ; . -

Socio-Legal Aspects of Contract-Farming: Okechi- Owiti ..........82
An Overview of Kenyan Case Studies

Expropriation Under Roman-Dutch Law B Hlatshwayo ......... 96

Theory and Practice of Liberal Democracy M Gwisai ...... 110
in the Post - Colonial State in Africa :
The Zimbabwe Experience



tEije Himbabtaje Hato Hebtetas 
tfi no longer a tfjtng of tfyt paat! ;■

You may have been starting to think that the Zimbabwe Law 
Review had become redundant., One unkind person went as far 
as to suggest that we should rename our journai "fÊ e $i*toritaI Halo 
i U b te t f '!

Unfortunately we had fallen a few years behind in the production 
of the Review. The last issue to appear previously was Volume 7 
/ 8 covering the years 1989 and 1990. The Editorial Board of the 
Review sincerely apologises to all of valued subscribers and 
buyers of the Review for the inconvenience caused to them. In 
order to speed up the process of getting up to date we decided 
to combine Volumes 9/10 (1991 and 1992) of the Review into a 
single number. Those who have subscribed in advance will be 
receiving their ordered issues within the near future. The next 
volume, Number 11 (1993), will be ready for distribution within 
the next few months. The Editorial Board would like to assure 
you that in the future the Law Review will be produced on a more 
regular basis.

We hope that you will renew your interest in this publication by 
renewing your subscriptions if you have allowed them to lapse. 
Details of current subscription rates are to be found on the cover 
of the Review. There is a reduced price for those ordering a set 
of the Zimbabwe Law Review.

We would like to call for the submission of articles, book reviews 
and casenotes for consideration for inclusion in this publication. 
These are momentous times for Southern Africa. Democratic rule 
has finally come to South Africa after so many years of struggle, 
suffering and oppression. We would like to take this opportunity 
to extend our heartfelt congratulations to the people of South 
Africa on the attainment of their liberation from apartheid rule.



8k Southern Africa there is an urgent need  t® an alyse and d eb ate  
topicaS m atters su ch  a s  is s u e s  relating to  d evelop m en t and  
recon strw ction , eq u itab le  land ' redistrffeutioiv th e  im pact of 
econ om ic structural adjustm ent program m es, the protection  of 
hum an r ig h ts , d em o cra cy  and con stifu tion afiism  and th e  
protection  of th e environm ent. W© ca ll for the su b m ission  of 
artic les on th e se  and other important issu e s .

Issue Editors for Volume 9-10: . ■ . . . . 

Professor G Feltoe, Mr B Hlatshwayo amd Professor W Ncube

Full Editorial Board:

R Austin J Maguranyanga V Nkiwane
G Feltoe K Makamure T Nyapadi
C Goredema A Manase S Nzombe :
B Hlatshwayo D Matyszak E Sithole
P Lewin L Mhlaba J Stewart
M Maboreke N Ncube L Tshuma .
E Magade P Nherere J Zowa

The Editorial Beard would Site to  exten d  its  s in cere gratitude to
th e  Raul W allenberg institute of the University of Lund in Sw eden  
for its  generous donation of desktop publishing equipm ent to  the  
Faculty of Law of the University of Zim babwe. This equipm ent 
w a s donated  for u se  in th e  production of the Z im babw e Law 
R eview  and other Faculty publications* This cut rent /•umber off 
th e Zimbabwe Law R eview  w a s produced using th is equipm ent.
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J  o loka-O aijam go*

We are opposed to  a situa tion  where ju stice  is a preserve of the  privileged 
few and where i t  is sold like a com m odity to  th e  h ighest bidder. 

Ju s tic e  m ust be m ade easily accessible to  every Ugandan who requires it. 
This principle is the  cornerstone o f our policy.

— Yoweri M useveni —

A Broad Introduction

Som e v a rian t of the  above-quoted them e is v irtually  alw ays the  take-off po in t of 
P residen t Yoweri M useveni’s speeches w henever he  en co u n te rs  a  group of lawyers, 
ju d ic ia l officers or o ther “legalities” in  som e way connected  w ith th e  A dm in istra tion  
of J u s tic e  in  U ganda. Indeed, a t  the  ad d re ss  to th e  U ganda Law Society in  1987 from 
w hich  the  above ex tract is draw n, M useveni sca th ing ly  a ttack ed  law, th e  legal 
profession  a n d  th e  Ju d ic ia ry  for various inadequacies.(M useveni, 1989:57). Less 
p rom inen t N ational R esistance M ovem ent (NRM) officials in te rm itten tly  repeat 
a sp ec ts  of th e  sam e them e u p  to the  p re sen t tim e .1

This p o s tu re  vis a  vis  th e  is su e  of ju s tic e  in  U ganda u n d e r  th e  NRM adm in istra tion , 
derives in  large p a r t from  th e  guerrilla experience of th e  m ovem ent, w hich operated  
au tonom ously  of s ta te  cen tral an d  local governm ental s tru c tu re s , an d  w as ipso fa c to  
forced to develop a lternative form s of governance a n d  ad m in istra tion , including  
d isp u te  reso lu tion . R esistance  C ouncils a n d  C om m ittees (“RCs” in  local parlance) 
opera ted  in  c landestine  fash ion  an d  as  a  su p p o rt m echan ism  for th e  guerrilla 
co m b atan ts  in  a  highly decen tra lised  fashion. This w as essen tia l to effectively deal 
w ith  th e  em ergence of local c rises in a n  expeditious a n d  dem ocratic fashion. Fired 
by th is  experience, once in  power the  NRM proclaim ed its  in ten tio n  radically to  a lte r

Lecturer, Faculty of Law, Makerere University.
At a training program organised for Resistance Committee Executives by the 
secretariat of the National Resistance Movement (NRM), the Director of Legal Affairs 
(Jotham Tumwesigye), asserted that there were significant problems existing in the 
administration of justice in Uganda. The system was “elitist” and irrelevant to exist
ing conditions and those responsible for its administration (the Judiciary) lacked 
initiative and the social consciousness necessary to deal with tire demands of the 
majority of the populaced. (Training Program, September 24-29, 1991).

y
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the  ch a rac te r of the  ad m in is tra tio n  of ju s tice  in  U ganda in  order to in s titu te  a  system  
of pop u la r dem ocracy a n d  a  decen t level of living for every U gandan” (NRM, 
1986:7).2

This article  se ts  ou t critically to ad d ress  the  n a tu re  an d  th e  su b stan tiv e  co n ten t of 
th e  ju d ic ia l pow ers asp ec t of RCs in  U ganda a n d  th e ir  link  to the  phenom enon  of 
“P opu lar Ju s tic e ’ in  U ganda. In th is  respect, it b u ild s on th e  earlier, m ore general 
s tu d ie s  ab o u t th e  R esistance Council system  in  U ganda (D dungu, 1989; Oloka- 
Onyango, 1989, a n d  on  th e  NRM governm ent a s  a  whole (M amdani, 1988). 
F urtherm ore , it develops fu rth e r th e  m ost serious a ttem p t to deal w ith  th e  ph en o m 
enon  of P opu lar Ju s tic e  since 1986 ... a  w ork th a t  w as tru n c a ted  by  th e  a u th o r’s 
tragic dem ise (Berkeley, 1988).3

My basic  th esis  is th a t  th e  efficacy of RCs as  viable a lternatives to trad itio n a l m ethods 
of d ispu te  reso lu tion  (nam ely th e  courts), a tta in ed  th e ir heyday u n d e r  the  guerrilla 
experience in  w hich  they  w ere in itia ted  (1981 to 985). Following th e  cap tu re  of s ta te  
pow er a n d  th e  in s titu tio n a lisa tio n  of jud ic ia l pow er in  th e se  bodies, th e  no tion  of 
“p o p u la r ju s tic e ” h a s  suffered considerable setbacks. In  p a r t th is  is b ecau se  of a  
failure by th e  s ta te  pow er to  radically  a lte r the  fram ew ork of political, social, 
econom ic a n d  cu ltu ra l conditions w ith in  w hich they  operate, w hich  h a s  led th e  
trad itiona l “g u a rd ian s” of th e  law to re a sse r t th e ir  hegem ony.

A n u m b er of theore tical issu es , based  on th e  ac tu a l operation  of th e  RC C ourt system , 
a re  explored in  th is  s tudy . F irst, of course, is th e  very concept of “p o p u la r ju s tic e ” 
— a no tion  th a t  h a s  for long tan ta lised  lawyers, sociologists a n d  politicians. It ho lds 
n o t only popu lis t a ttrac tio n , b u t is viewed by Progressives acro ss  th e  board  a s  th e  
only viable a lternative  to trad itional, exclusive an d  costly  form s of d ispensing  ju s tice . 
The la te  A nton  Lubow ski p u t th e  case m ost forcefully, w hen  he  u rged  for a  m ore 
decen tralised  an d  pop u la r ad jud icato ry  system  for a n  in d ep en d en t Nam ibia,

People should be encouraged to use informal arbitration and mediation to resolve 
minor disagreements — people’s courts at their best. Communities should be encour
aged to elect individuals from among themselves to act as arbitrators in certain 
matters... Such local courts should ... be staffed with judges elected from the 
communities they serve — not necessarily legally—trained people, bu t persons known 
in the community for their sense of justice and fairness. Like small claims courts, such 
courts would have a limited jurisdiction, and legal practitioners would be excluded from 
participating altogether (Lubowski, 1989:18)

T here is by  no m eans an y  agreem ent th a t “pop u la r ju s tic e ” is a  good th ing, b u t the  
basic  a rg u m en t of th is  p ap er is th a t  it is inevitable w ith in  a  con tex t of s ta rk  
d isparities in  w ealth  a n d  power, an d  th e  ideological dom ination  of p re sen t trad itiona l 
fora for th e  ad jud ica tion  of d ispu tes by  a rchaic  an d  exclusion ist ideas a b o u t ju s tice .

The main political philosophy of the Movement is derived from the Ten Point 
Programme that outlines the essential objectives of the struggle and the means en
visaged for its achievement. Despite continuous reference to its ideals, it is debat
able whether in point of fact it forms more than an attempt to galvanise the popular 
classes against the order in existence at the time.
There have been several student research papers that have dealt with the issue of 
the exercise of RC judicial powers. Only Berkeley however, sought to make a 
systemic examination of the linkage with the notion of popular justice.



131

My second concern  is how  “pop u la r” the  ju s tic e  exercised u n d e r th e  fram ew ork of 
RCs in  U ganda h a s  been; how  it is linked to the  p henom enon  of “g rassroo ts  
dem ocracy” an d  its  operation  alongside, or in  opposition  to th e  trad itiona l system s 
o fjustice . The th ird  is re la ted  to th e  ch arac te r of th e  s ta te  a t  th is  p a rticu la r h isto rical 
ju n c tu re  in  th e  developm ent of the  political econom y of post-colonial Africa. Of 
p a rtic u la r  in te re s t is how th e  a ttem p t to in troduce  new  form s of governance, m ore 
dem ocratic  m ethods of adm in is tra tio n  a n d  a  system  of “p o p u la r ju s tic e ”, respond  to 
th e  question: How fa r  cam a t te m p ts  a t  re fo rm  e x te n d ?  T his la s t po in t is of critical 
im port in  U ganda a n d  Africa a s  a  whole, n o t only on  acco u n t of th e  p a s t several 
decades of h u m a n  righ ts violations, b u t also, given th e  rag ing  debate  a b o u t new  
dem ocratic  d irections in  th e  1990s.4

To achieve th ese  objectives, I have divided th e  p ap er into 3 p a rts . P a rt I exam ines the  
in tricac ies of th e  general concept of “pop u la r ju s tic e ” w ith in  th e  global a rena , a n d  in 
its A frican varian t. In  addition, we d iscu ss  th e  n a tu re  of the  Ju d ic ia l p rocess in  
U ganda a n d  briefly in troduce  th e  tw in phenom ena of “g rassro o ts  dem ocracy” an d  
p o p u la r ju s tic e  a s  expressed  th ro u g h  th e  system  of R esistance C om m ittees. In P art 
II, we u n d e rtak e  a  critical consideration  of th e  sa lien t a sp ec ts  of th e  R esistance 
C om m ittees (Judicial Powers) S ta tu te , 1987— th e  law  th a t  conferred jud ic ia l pow ers 
on  RCs — an d  consider specific asp ec ts  of its operation . In  P art III, we critically 
exam ine th e  overall im pact of the  con .erm en t of su ch  pow ers in  RCs — th e  response  
of th e  general public, the  reaction  of the  trad itiona l o rgans of th e  Jud ic ia ry , an d  
finally p re sen t the  p robable  d irections in  w hich  th e  regim e will evolve in  th e  fu tu re. 
This is of p a rticu la r significance in  light of specific p roposals for reform  and  
am en d m en t of th e  system  a n d  th e  general debate  on  U ganda’s co n stitu tiona l fu ture. 
In  concluding  th e  paper, we revisit the  a rg u m en ts  traversed  a n d  critique b o th  the  
m ain  critics a n d  th e  basic  failings of the  system , a n d  pose a  n u m b e r of theoretical 
co n s tru c ts  w hich a re  considered  essen tia l for a  system  of genu ine  p o p u la r ju s tic e  to 
be successfu lly  ram ified in  th e  U gandan  context.

I . P o p u la r  J u s t i c e  A n d  T h e  S tr u g g le  F o r  D e m o c r a c y

A . The Global Scene

It is now  a widely accep ted  principle of political theory  th a t  one of th e  essen tial 
p re req u is ites  of a  dem ocratic society, is th a t  pop u la r sec to rs  of society sho u ld  be 
effectively involved in  th e  political p rocess of decision-m aking  (Patem an, 1970). S uch  
involvem ent m u s t of necessity  directly im pinge u p o n  th e ir  political, social, economic, 
cu ltu ra l, legal a n d  in s titu tio n a l existence. This is of course  th e  su b jec t of m uch  
varied  in te rp re ta tio n , canvassing  the  is su e  of periodic elections (as con tained  in  the  
various in te rn a tio n a l h u m a n  righ ts in s tru m en ts), to th a t  over th e  degree a n d  extent 
of th e  accoun tab ility  of publicly-elected officials (Steiner, 1988), to th e  issu e  of 
w hether o r n o t econom ic a n d  social righ ts c an  an d  sho u ld  b e  ju s tic iab le  (Dias, 
1990:44).

U ntil th e  dem ise of th e  E as te rn  E uropean  system s of governm ent, there  w as also 
m u ch  deb a te  over th e  social an d  econom ic u n d e rp in n in g s  of a  dem ocratic society,

Several aspects of this debate are traversed in the AnyangNyongo/Mkandawire/ 
Shivji debate, carried out in the pages of Codesria Bulletin, which was sparked by 
Nyongo’s paper, (1988: 71-86).
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uersus or in  re la tion  to th e  civil a n d  political asp ec ts  of its  m an ifesta tion . U nfortu 
nately, the  far-reach ing  events of the  p a s t few y ears  have done little  to advance  th e  
debate save to reinforce the  erroneous view th a t th e  W estern  m odel o u tra n k s  any  
other in  te rm s of espousing  th e  “will of the  people” a n d  th a t  it is th e  system  p a r  
excellence for real partic ipa tion  a n d  em pow erm ent; It is p a rticu la rly  d isappoin ting  
to note th a t th e  “pro-dem ocracy” struggles now  engulfing th e  co n tin en t devolve 
essentially to th e  is su e  of m ulti-versus single-party  system s, ra th e r  th a n  a  serious 
critique of th e  ac tu a l degree of dem ocratic partic ipa tion  achievable w ith in  either, 
against the  backdrop of th e  con tex t o f th e  African political econom y (cf K ibwana 
1991, O loka-Onyango, 1991).

In con trast, th e  question  of “pop u la r ju s tic e ” still evokes ideological fissu res of old. 
On the  one h a n d  you have th ose  w ho even decry th e  possibility  of th e  ex istence of 
su ch  a  notion, equating  it to “Mob Ju s tic e ”, while o thers  believe th a t  u n le ss  th e  b road  
sectors of society actually  control th e  fash ion  in  w hich  th e  Ju d ic ia l power is 
exercised, you can n o t sp eak  of dem ocratic governm ent. Lawyers im bued  in  th e  
Common Law system  in  particu la r, look on in  h o rro r a t  an y  a ttem p t to give jud ic ia l 
power to anybody o ther th a n  th e  trad itiona l Jud iciary .

Viewed in  h isto rica l perspective, th e  concept of pop u la r ju s tic e  is qu ite  clearly  linked 
to the  a ttem p t to move aw ay from  cap ita lis t form s of adversaria l, costly  a n d  highly 
technical m ethods of d isp u te  reso lu tion . As su ch , they  orig inated  in  a n d  found  th e  
g reatest degree of expression  w ith in  th e  erstw hile socialist econom ies — th e  People’s 
Society of th e  USSR being  th e  earliest form s. This is n o t to say  th a t  in  W estern  
societies, s im ilar expressions of d isharm ony  w ith the  legal a n d  ju d ic ia l sy stem  a re  
absent. M any p rom inen t ju r is ts  a n d  ju d g es  have been  a t  th e  forefront in  decrying 
som e of th e  m ore d istinctly  u n ju s t  a sp ec ts  of th e  C om m on Law sy stem  (Gyandoh, 
1989; 139-141). O ne of th e  m ost innovative a n d  in te restin g  a ttem p ts  a t  a n  
alternative ad jud icato ry  system  in  fact em erged from  th e  travails of th e  1960s 
struggle for African-A m erican liberation  in  th e  USA.

The objectives of the  New York Law “C om m une” as  it w as know n, w ere succinctly  
described in  a  book tan ta lising ly  en titled  “Law A gainst th e  People”, in  th e  following 
m anner;

The young lawyers and non-lawyers wanted to create a new kind of law firm partly as 
an act of political honesty. It was. not simply that the legal profession avoided its 
responsibility to defend political activists. More seriously, the rebels recognised the 
inherently undemocratic nature of the legal profession, which they viewed as conserva
tive, elite and oriented to the upper middle class. The aim of the Commune therefore, 
was to transform this lawyer-client relationship. In addition, as a political collective, the 
members would challenge the traditional lawyer/client relationship, but more impor
tantly, in relation to how the concept ofjustice was perceived and realised in American 
society; “Abstruse rules and esoteric terminology prevent the m asses of the people from 
perceiving how the law relates to their lives...” In response to these problems in the 
system and the immediate issue of constructing solid legal defences to the persecution 
of Civil Rights activists (particularly the Black Panthers), it was believed that Commune 
lawyers, would close the gap between lawyer and client by turning legal jargon into 
everyday language and by encouraging mutual decision-making. They would work as 
closely as possible with political groups, not only in an advisory capacity, bu t in the 
actual planning of legal strategy as part of a political program (ibid.)

Clear lim itations w ere a p p a ren t in  th is  strategy . F irst, it confined itse lf to th e  law yer/ 
client re lationship , om itting an y  stra tegy  for dealing w ith  th e  conditions th a t led to
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th e  m onopolisation, an d  a lienation  of th e  profession  from  the  b ro ad  m asses  of 
society: esoteric term inology is b u t one a sp ec t of th e  problem . (Kennedy, 1983). 
Secondly, the  political program  of th e  m ovem ent w as inchoate, an d  in  p rac tica l term s 
did n o t proceed beyond the  im m ediate needs of the  time. Finally, it so u g h t to simplify 
th e  law, b u t  n o t to overtu rn  th e  essen tia l foundation  u p o n  w hich  legal principles 
w ere co n stru cted .

T hus, ju s t  a s  w as th e  case w ith  th e  Civil R ights strugg le  w ith in  w hich  it w as bom , 
L ecourt’s  “co m m u n ita rian ” ideals a b o u t law  w ere h ijacked, transfo rm ed  a n d  re n 
dered  im p o ten t a s  a  tool for th e  libera tion  of th e  legal regim e an d  th e  system  of ju s tic e  
from  its  trad itiona l cap ita lis t an d  exclusionist objectives. “Poor People’s Law” h as  
becom e a s  m u ch  accep ted  a s  the  food s tam p s of th e  W elfare s ta te , nam ely, a s  a 
palliative to  th e  m ost egregious m an ifesta tions of a  legal regim e th a t h a s  no th ing  
w hatsoever to offer in  te rm s of socio-econom ic a n d  political liberation. A ccording to 
F ernando  Rojas, su c h  “Traditional Legal Services” a s  th o se  th a t  now  predom inate  in  
developed cap ita lis t econom ies have been  wholly ‘cap tu red ’ by th e  system : “Lawyers 
w ho p rac tise  trad itio n a l legal services ordinarily  ad o p t a  com bination  of h ierarchical, 
p a te rn a lis tic  a n d  ph ilan th rop ic  a ttitu d es  tow ards c lien ts or beneficiaries. R ather 
th a n  question ing  th e  h iera rch ica l position  of law yers a n d  social sc ien tis ts , tra d i
tional legal services reinforce it” (Rojas, 1988:210).

P o pu lar ju s tic e  w ith in  the  erstw hile socia list econom ies achieved a  m u ch  higher 
degree of in s titu tio n a l expression  an d  w en t a  considerable  d is tan ce  in  transform ing  
b o th  th e  legal regim e a n d  th e  system  of th e  A dm in istra tion  of Ju s tic e . W hether or no t 
th is  ac tua lly  led to the  liberation  of th e  p o p u la r c lasses from  social, econom ic and  
political oppression , w ould require m u ch  deeper exposition th a n  is a ttem p ted  in  the  
p re sen t d iscussion .

B. The African Context

The experience of p o p u la r ju s tic e  w ith in  th e  A frican co n tin en t is of m u ch  greater 
relevance to o u r p re sen t d iscourse  for th ree  reasons. In  th e  first in stance , p o st
colonial A frican coun tries  all sh a re  p rofound d issa tisfac tio n  w ith  th e  inherited  ru les  
of colonial A frican p rocedure  an d  practice , for, a s  R obert S eidm an  noted:

What was received in Africa... was a sharply truncated version of English law. In 
commercial matters, English law was applied without particular regard for any special 
circumstances in the colonies. The restrictions upon the activities of entrepreneurs 
implied by the Welfare state, rath er than bringing about at least a limited redistribution 
of wealth, had the consequence merely of maintaining the physical life of the African 
employees. On the political side, the democratic elements of English law were equally 
absent. What law was received was applied with remarkable rigidity and judicial 
conservatism (Seidman, 1969: 78-79).

As a  consequence of th is  experience, m any  A frican s ta te s  seek  (even if som ew hat 
atavistically) to re -c rea te  the  conciliatory system s of d isp u te  reso lu tion  th a t are 
believed to have prevailed in  pre-colonial Africa. Secondly, they  a re  all fired by the 
w ider objective of th e  struggle to achieve political transform ation  th a t impinges on 
th e  social, econom ic an d  cu ltu ra l realities th a t  have characterised  the post
independence  conditions of African society. T hus, while in  M ozambique the  system s 
of p o p u la r ju s tic e  evolved directly o u t of the  colonial struggle, in  Libya, G hana and 
U ganda, they  w ere specifically d irected  against the  post-colonial regime th a t had 
n u r tu re d  corrup tion , nepotism , th e  denial of h u m a n  rights and  general political 
turm oil, finally, w hereas th e  motive force for alternative system s of ju s tice  outside
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Africa (especially in  L atin  America) have in  large p a rt been  forced by th e  existence 
of powerful p re ssu re  groups w ith in  civil society, in  th e  A frican context, th is  h a s  in  
th e  m ain  been  in troduced  by  th e  s ta te  itself.

Invariably, th e  a c tu a l m an ifesta tion  a n d  operation  of p o p u la r ju s tic e  in  each  coun try  
is m arked  by significant d istinctions. A ssessing  th e  M ozam bican a tte m p t to in tro 
duce a  sy stem  of p o p u la r ju s tic e  th ro u g h o u t th e  leng th  a n d  th e  b re a d th  of th e  
country, S ach s  a n d  W elch (1991) generally credit the  sy stem  a s  having  been  
“valuable an d  capable  of being p u t in to  effective opera tion ... no ting  a t  th e  sam e tim e 
th a t th is  h a s  requ ired  su b s ta n tia l ad ap ta tio n s  an d  m odifications, “... m ost of w hich  
have pointed in  the  d irection of reinforcing w h a t m ight be  called in ternationally  
accepted  p rocedures, values a n d  m ethods of tra in in g .” (ibid). They m ake th e  po in t 
th a t  it is difficult to a sse r t w h e th er th is  rep resen ts  a  cap itu la tion  to “trad itio n a l” (read 
“capitalist) form s of legal order or sim ply reflect a  un iversality  in  th e  applicability  of 
legal princip les — a  po in t th a t  we sh all su b seq u en tly  revert to in  considering  th e  
U gandan case .5 -

C onsiderably m ore hostile  is th e  tre a tm en t of th e  system  of “P opu lar T rib u n a ls” in  
the  G h an aian  context, p e rh ap s  on acco u n t of th e  ju risd ic tio n  they  exercise over 
m atters of a  crim inal n a tu re . S am  G yandoh (1988) a sse r ts  th a t  th e  T rib u n als  have 
led to "... a  m o n stro u s  travesty  of ju s tice , w hich in  tu rn  exposes th e  en tire  political 
system ... to w idespread  ha tred , rid icu le  an d  con tem pt.” (p i42). He concludes th a t  
the  en tire  legal p rocess h a s  becom e closely enm eshed  w ith  th e  political un iverse, to 
the  po in t w here th e  two becom e a lm ost ind istingu ishab le  ( p i57). A ccording to  one 
U S-based h u m a n  righ ts group th e  tr ib u n a ls  a re  a  sh ee r abo rtion  of ju s tice ,

Revolutionary or not, in practice the people’s tribunals in Ghana are a mockery of 
justice. Ostensibly established to facilitate the administration of justice, and to make 
it more accessible to ordinary people, they have in fact become an arm of the 
government. They have undermined respect for the judicial system as an impartial body 
that is capable of promoting justice and respect for the rule of law (Africa Watch, 
1992:23).

How does th e  case  of th e  exercise of jud ic ia l pow er by U ganda’s  R esistance  
Com m ittees fare  in  light of the  p a s t four years of its  existence a n d  opera tion?  To w hat 
degree does it  d raw  u p o n  or d is tance  itse lf from  th ose  experim ents aim ed  a t  th e  
transform ation  of th e  legal regim e in  sim ilar African con tex ts?  W hat a re  th e  lessons 
to be draw n from  th e  U gandan  a ttem p t?  The answ ers to th e se  an d  th e  o th er issu es  
involved in  th e  evolution an d  opera tion  of U ganda’s  experim ent w ith  p o p u la r ju s tic e  
are the  su b jec t of th e  following sec tions of th e  paper.

C. The Case Of Uganda

The exercise of jud ic ia l pow er in  post-independence  U ganda h a s  differed little  in 
substance  from  th e  colonial system  in  w hich it w as developed a n d  n u rtu red . 
Commencing w ith  th e  A ugust 11, 1902 O rder-in-Council, w hich  s tip u la ted  th a t  th e

Despite certain drawbacks, it is nevertheless fairly clear tha t the system of People’s 
courts in Mozambique made significant inroads into the alteration of the abject sta
tus of women, access to land and a sense of empowerment among the popular 
classes. It is a m ark of sheer irony that in the current wave of “democratisation” 
and privatisation, these courts have been abolished under World Bank/IMF advice 
on the spurious grounds that such courts are too expensive to maintain.
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law  applied  by th e  C ourts  sh a ll com prise, inter alia, v arious nam ed  A cts of th e  United 
K ingdom  in  force a t  th a t  date, th e  su b s ta n c e  of th e  C om m on Law, D octrines of Equity  
a n d  S ta tu te s  of G eneral A pplication, a s  well a s  indigenous law s a n d  custom s, 
p ro v id e d  a lw ays th a t  they  w ere n o t “ ... rep u g n a n t to ju s tic e  or m orality  ...”, th e  
su b stan tiv e  con ten t of jud ic ia l pow er h a s  b een  to ram ify th e  C om m on Law w ith  all 
its  a tte n d a n t (and archaic) ru les  of p ractice  an d  p rocedure. The J u d ic a tu re  A cts (of 
1962 a n d  1967) did little to a lter th is  position, desp ite  th e  fact th a t  th e  la tte r s ta tu te  
w as p a ssed  im m ediately following th e  1966 Revolution, w hereby U ganda (and the  
legal regim e in  particu lar) w as supposed  to have a tta in ed  th e  stage  of to tal 
independence, or in  legal ja rg o n  “au to ch th o n y ”. Indeed, th e  event sp ark ed  su c h  
deb a te  am ong th e  in telligentsia  a t th e  tim e, th a t  the  ed itor of its flagship m agazine 
—- T ransition  — w as su b seq u en tly  detained  w ith o u t trial, together w ith  one of the  
m ain  p a rtic ip an ts  in  th e  debate .6

The u se  of m ilitary  force p roduced  a  p lian t Jud ic ia ry , h a m s tru n g  by  the  decision in 
th e  case of U ganda v C om m issioner O f Prisons, E x  Parte M a to va 7 th a t  sanctioned  the  
overthrow  of th e  previous o rder by  ex tra -constitu tional m eans. T hus, u p  to 1971, 
a b se n t a  few controversial cases re la ting  to th e  confiscation  of property  a n d  th e  
depravation  of life, th e  C ourts steered  well clear of an y  a ttem p t to p ropound  a  rad ical 
in te rp re ta tio n  of the  legal order, san c tio n  s ta te  power, or even prom ote the  
observation  an d  pro tection  of h u m a n  rights. The debilita ting  ex ten t of th is  addiction  
to positivism  w as clearly dem o n stra ted  in  th e  case  of Dijasi v A ttorney General8 
Indeed, in  th e  face of extensive pow ers of de ten tion  vested  in  the-Executive, the  
C ourts  often refrained  from  even inqu iring  in to  th e  validity of a  claim  involving the  
a b u se  of power.

The e ra  of m ilitary  ru le  (1971 to 1979) w as even m ore debilita ting  to th e  jud ic ia l 
p rocess. By w ay of p residen tia l decree, Idi Am in u su rp e d  m u ch  of w h a t u sed  to be 
th e  province of Ju d ic ia l fiat an d  converted it in to  Executive prerogative to be 
exercised by M ilitary an d  para-m ilita ry  e lem ents in  th e  s ta te . W ith b u t a n  initial

In a pointed critique of the “New Order” and the Judiciary that was involved in the 
interpretation of it, Dl. W. Nabudere stated: “A closer look at the (1967) Constitu
tion however shows that the Old Order was preserved. Article 115 preserves exist
ing laws. Articles 116 and 117 preserve existing public offices. Articles 119-122 
preserve among other things (the) Queen’s rights and privileges and bestows them 
on the President. Article 126 preserves the Parliament which does not enact new 
laws of the “Revolution” to put into effect its “ideology”, on the contrary, it contin
ues to enact laws of a Colonial character (e g hanging robbers, who have inciden
tally increased since the “Revolution”, without suggestions as to how to combat the 
social causes of it-). It perpetuates an “independent judiciary” within the meaning 
attached to it by imperialism and neo-colonialism, it .leaves intact a Police Force 
which is more vicious against the people that the colonialists ... In our case the 
1967 Constitution in the main preserves the Old Order and leaves it intact." (Tran
sition 37, 1967:12).
Maiovu’s case has remained like a Damocles sword over the independent operation 
of the Judiciary in Uganda. Applying Kelsen’s Pure Theory of Law and State, and 
placing extensive reliance on the Pakistani case of the State v Dosso & Another PLD 
1958 SC 533, the court declined to find th a t the abrogation of the independence 
Constitution by then-Prime Minister Milton Obote was illegal. Despite the subse
quent debunking of Dosso’s case in Pakistan, Ugandan courts remain addicted to 
its essential elements (cf Ssempembwa, 1974).
[1972] EA355. See further, Kasule (1985).



136

m uted  a tte m p t a t  p ro te s t th a t  led to th e  ab d u ctio n  an d  d isap p earan ce  of th e -th e n  
C hief Ju s tic e , jud ic ia l pow er u n d e r the  M ilitaiy regim e assu m ed  th e  p o s tu re  of a  
too th less dog (In ternational C om m ission of J u r is ts ,  1977:62).

Am in’s dem ise in  1979 hera lded  a n  a ttem p t to revert to som e fu n d am en ta ls  of 
bourgeois princip les of the  Rule of Law, a n d  accordingly, the  J u d ic ia iy  w as 
re su sc ita ted  som ew hat9, only to be  im m ediately eclipsed by th e  Civilian d ic ta to rsh ip  
th a t  w as in  p lace betw een 1980 a n d  1985. In  th e  m eantim e, a  guerrilla  in su rgency  
h ad  developed in  the  coun tiy -side , led by Yoweri M useveni’s N ational R esistance 
M ovem ent (NRM).

D raw ing ideological a n d  tactica l in sp ira tio n  from  th e  A ngolan a n d  M ozam bican 
revolt ag a in s t colonial ru le , th e  NRM b u ilt its  o n s lau g h t ag a in s t th e  civilian 
d ic ta to rsh ip  on  th e  b asis  of a  system  of g rassro o ts  peoples cells, d u b b ed  “R esistance 
C om m ittees.” R eports of th e ir  operation  a t  th e  tim e po in t to th e  critical involvem ent 
of th e  people in  th e  essen tia l e lem ents of governance a n d  partic ipa tion . This 
extended to th e  exercise of ju d ic ia l pow er in  a n d  a d  hoc fash ion , w ith o u t extensive 
ru les  of procedure, n o r indeed w ith  an y  reference to w ritten  law  or estab lished  legal 
principles. At th e  sam e tim e, they  w ere no t a n  a ttem p t to revert to custom , p u re  an d  
sim ple. In  th e  w ords of one active p a rtic ip an t in  th e  evolution of th e  system , they  
relied essen tially  on com m on sense . In th is  way, RCs gave p ride  of p lace to  p o p u la r 
ju s tic e  in  a  real sense, a lbeit th e  guiding sp irit (or text) b eh in d  th e ir  operations, w as 
th e  inchoate  political philosophy of th e  NRM’s “Ten-Point P rogram .”

In  m id -1985, following th e  collapse of the  Obote A dm inistra tion , th e  NRM moved ou t 
of the  “Luwero Triangle”, th e  initial a ren a  of its  operations. The sp read  of the  
M ovem ent to th e  re s t of th e  S o u th e rn  a n d  W estern  regions of th e  cou n try  provided 
a  foundation  for a  critical p h ase  in  th e  expansion  of th e  M ovem ent an d  its  fighting 
wing, th e  N ational R esistance  Arm y (NRA), eventually  cu lm inating  in  th e .cap tu re  of 
s ta te  power in  J a n u a ry  1986. - .

From  th e  ou tse t,..th e  NRM proclaim ed its  in ten tio n  to rad ically  tran sfo rm  the  
essen tial e lem ents of governance a n d  partic ipa tion  in  th e  country . At h is  in au g u ra l 
speech, M useveni s tated :

No one should think that what is happening today is a mere change of the guards: it  
is a fundam ental change in the polities o f the country. In Africa we have seen so 
many changes that change as such is nothing short of mere turmoil. We have had one 
group getting rid of another only for it to be worse than the group it displaced. Please 
do not count us in that group of people: the NRM is a clear-headed movement with 
objectives and a good member ship (Museveni, op cit, emphasis added).

P aram ount in  th e  program  to in troduce  “fu n d am en ta l change” w as th e  system  of 
Resistance C om m ittees — th e  essen tia l fea tu res of w hich  have b een  critique

In the Constitutional case of Kayira & Ssemwogerere v Rugumayo, Omwony Ojok, 
Ssempembwa & 8  Others (No. 1 of 1979), the court went so far as to declare that 
the removal of Y.K. Lule — the first post-Amin President — was not legal, bu t the 
judgment is only of jurisprudential value since two successive regimes had come to 
power by the time the court delivered its judgment, it is important to note however, 
that the Court still found tha t Matovu’s case and Kelsen’s Pure Theory were appli
cable.
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elsew here.10 For th e  p re sen t pu rposes, it is .necessary  only to highlight a n d  exam ine 
th e  ju d ic ia l pow ers a sp ec t of th ese  o rgans a n d  th e  fash ion  in  w hich  they, rep resen t 
th e  first se rio u s  a ttem p t to in troduce  a  regim e of p o p u la r ju s tic e  w ith in  th e  U gandan 
political econom y. .

2. Resistance Committees And The Judicial Powers Statute 

A, An Outline O f The Law

As p a rt of th e  p rocess of ram ifying th e  system  of R esistance C om m ittees an d  
C ouncils th ro u g h o u t th e  en tire  country , RCs w ere in s titu tiona lised  by  th e  R esist
an ce  C ouncils a n d  C om m ittees S ta tu te  (No. 9 of 1987), w hich  laid  o u t th e  essen tial 
p a ram e te rs  of th e  adm in istra tive  an d  quasi-legislative pow ers of th ese  new  organs 
of governance. The prim ary  featu re  of th e  RCs w as th a t  th e ir  executive organs 
com prised  essentially  elected, ra th e r  th a n  appo in ted  individuals. This w as p a rt of a  
bid to move aw ay from  th e  s itu a tio n  in  w hich  accoun tab ility  w as wholly ab sen t, and  
local chiefs exercised life an d  d ea th  control over th e ir  m in io n s .11 The R esistance 
C om m ittees (Judicial Powers) S ta tu te  (No. 1 of 1988) estab lish ed  th e  scope an d  the  
co n ten t of th e  ju d ic ia l pow ers of th ese  sam e bodies. These included  inter alia, m a tte rs  
re la tion  to th e ir com position, ju risd ic tion , rem edies a n d  appella te  pow ers. A brief 
review of th e  m ain  fea tu res  of th is  s ta tu te  is therefore essen tia l. .

All R esistance  C om m ittees in  every village (RCI), p a rish  (RCII) a n d  su b -co u n ty  (RCIII) 
w ere estab lish ed  a s  C ourts  (Section 1), an d  consisted  of th e  m em bers of each  su ch  
village, p a rish  or su b -co u n ty  (s 2) U nder Section 3 of th e  s ta tu te , th e  quorum , of each  
C ourt w as estab lished  a t  n o t less th a n  five o u t of th e  n in e  Executive Com m ittee 
m em bers, p resided  over by th e  C hairm an  of th e  RC, or in  h is  ab sen ce  th e  Vice 
C hairm an  or a  m em ber elected from  am ong those  p resen t, w ith  provision being m ade 
for th e  co-option of o ther m em bers of th e  RC in  o rder to m ake  a  q u o ru m  in  cases 
w here one w as lacking. The essen tia l p rocedural ru le  of th e  C ourts is se t o u t in  S.3(5) 
of the. s ta tu te ,

Every question arising before the court shall be determined by consensus and in 
default of a consensus shall be determined by a majority of the members sitting ... 
(emphasis added).

P rocedural is su es  of a  typical jud ic ia l hearing  a re  d ispensed , w ith  a s  th e  C ourts 
essen tia lly  apply  ru les  of N atural Ju s tic e  — each, p a rty  being allowed to call

A recent criticism of the RC courts asserts that, “Whatever allegations of popular 
support might be put forward by some of our politicians it is clear that the RC sys
tem has had to be propped up to save it from collapse. When sugar went the only 
remaining base for the RCs was that they could judge very few criminal cases and a 
bulk of civil cases. In this way t hey remained with a tool still to threaten the people 
into apparent support for one feared to be completely indifferent lest one’s case 
would not receive a fair hearing.” (Muhumuza, 1992:12).
According to the Report of the Commission that inquired into the local government 
system, “There has never been anything functionally specific about the duties of a 
Chief, in the colonial period, or since. It was the Chief who enumerated the property 
of the peasant, who assessed it, who decided upon the tax to be paid, who collected 
the tax, who charged the peasant in case of failure to pay the tax, who subse
quently arrested the peasant, and who later heard his appeal if the peasant felt 
there had been a miscarriage of justice!” (Uganda government, 1987:13).
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w itnesses, be  cross-exam ined  by  an y  m em ber of th e  C ourt, a n d  ten d e r in  all k inds 
of evidence. Significantly, u n d e r s i 2(2), no p a rty  to a  su it  before a n  RC C ourt m ay 
be rep resen ted  by a n  A dvocate u n le ss  in  proceedings dealing w ith  th e  violation of th e  
RC’s by-law s — a  reflection of th e  necessity  to re s tric t access to th ese  co u rts  by 
professionals.

The essen tia l a sp ec ts  of th e  RC’s  jurisdiction, a re  con tained  in  Sections 4  to  18 of th e  
S ta tu te . In  sum , RC co u rts  a re  em pow ered to h e a r all cases concern ing  civil d isp u tes  
over debts, co n trac ts , a s s a u lt  a n d /o r  ba ttery , conversion a n d /o r  dam age to p roperty  
an d  tre sp a ss  (Schedule 1). They also  exercise ju risd ic tio n  over m a tte rs  of a  
C ustom ary  n a tu re  concerning: -

i) Land
ii) The m arita l s ta tu s  of wom en;

iii) The p a te rn ity  of children;
iv) The iden tity  of C ustom ary  heirs;
v) Im pregnation  of or e lopem ent w ith  a  girl u n d e r 18 y ears  of age, a n d

vi) C ustom ary  bailm ent. (Schedule 2)

A m om entary  lim itation  ofShs.-5 , 0 0 0 /-  (then equivalent to  US$10) w as p laced over 
m a tte rs  re la ting  to  th e  is su e s  in  S chedule  1 of th e  S ta tu te , w hile th e  tria l of S chedule  
2 item s w as u n restric ted . The ju risd ic tio n  of RC C ourts w as th u s  envisaged to 
involved m a tte rs  of a  sm all n a tu re , partly  on acco u n t of th e  logistical im p asse  th a t 
h a d  engulfed th e  h igher M agistra te’s C ourts, b u t also  in  th e  q u est to confer a  
m easu re  of a c tu a l power in  th ese  organs. In  addition , it w as a lso  in tended  th a t  RCs 
exercise p rim ary ju risd ic tio n  over all m a tte rs  of a  cu sto m ary  n a tu re , regard less of the  
pecu n ia ry  am o u n ts  involved.

M any of the  provisions of th e  s ta tu te  concern ing  th e  q u estio n  of ju risd ic tio n  
dup lica te  th ose  trad itionally  found w ith in  th e  Com m on Law sy stem  of in s titu tio n  
an d  hearin g  civil su its . T hese include th e  provision of notice  to th e  p a rtie s  (s 9), 
w itness su m m o n s (s 11), record ing  th e  proceedings (s 15), C ourt h o u rs  ( s .l l ) ,  
in form ation  on rig h ts  of appeal (s 17) a n d  th e  doctrine of re s  ju d ic a ta  (s 18). A 
significant d ep artu re  is th a t  w hereas the  language of all trad itio n a l C ourts  in  the  
system  is English , s. 14 s tip u la tes  th a t  “... proceedings of th e  C ourt shall be  in  th e  
language of th e  C ourt” w hich  th e  definition section  of th e  s ta tu te  (s 37), s ta te s  “... 
m ean s th e  language th a t  th e  C ourt m ay determ ine to  be  its  lan guage .” In  m ost 
in s tan ces, th is  is th e  m a in  indigenous language of the  locality in  w hich  th e  C ourt is 
exercising jurisd iction . Com bined w ith  the  provision b a rrin g  A dvocates from  p artic i
p a ting  in  RC C ourt proceedings (s 12.2), th is  s tip u la tio n  m a rk s  a n  a ttem p t to de- 
a lienate  th e  process of th e  RC C ourts, by  en su rin g  th a t proceedings a re  und ers to o d  
by th e  m aj ority of p a rtic ip a n ts .

M uch less innovation  is a p p a re n t in  the  rem ain ing  p a r ts  of th e  s ta tu te  concern ing  
rem edies (ss 19-25) an d  appea ls  (ss 26-29), a lth o u g h  th e re  is a  c lear em phasis  on  
non-adversaria l m ethods of resolving d ispu tes. Indeed, one of th e  m o st com m on 
rem edies em ployed by th e  RC C ourts is th a t  of reconciliation (s 7 (a)), w hich alm ost 
wholly ab se n t a s  a n  applied  rem edy in  th e  trad itiona l C ourts. The system  of appea ls  
essen tially  perm its a  case  to proceed righ t th rough  th e  h ie ra rch y  of RC C ourts, 
cu lm inating  w ith  th e  C hief M agistrate, an d  (with th e  leave of th e  Chief M agistrate), 
to th e  High C ourt (s 26.2  (d). Leave to appeal in  the  la s t in s tan ce  will only be  g ran ted  
w here the  C hief M agistrate  is satisfied  “. .. th a t  th e  decision ag a in s t w hich  a n  a p p e a l
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is in tended  involves a  su b s ta n tia l question  of law or is a  decision ap p earin g  to have 
cau sed  a  su b s ta n tia l m iscarriage of ju s tic e .” (s 26.3). A n appella te  co u rt is em pow 
ered to reopen  a  case  in  to ta l a n d  to h e a r it de  novo (s 28), a n d  m ay  e ither reverse, 
o r vary  th e  decision of the  lower C ourt, increase  or reduce the  com pensation  aw arded 
or fine im posed, or su b s titu te  any order or com bination  of o rders s tip u la ted  in  s 7 
for th o se  of the  lower court, (s 29).

F o u r y ears  dow n th e  road , a n  a sse ssm e n t an d  critique of th e  experience of RC C ourts 
in  th e  exercise of th e ir ju d ic ia l pow ers, invariably reveals a  n u m b e r of in teresting  
facts, a n d  theoretical co n stru c ts  on th e  dynam ics of p o p u la r ju s tic e  in  U ganda. This 
is  th e  su b jec t of th e  following exam ination.

B. The R am ifications O f The Ju d icia l Powers Law

U nsurprisingly , RCs en thusiastica lly  em braced  th e  conferm ent of ju d ic ia l powers 
a n d  began  to exercise th e ir ju risd ic tio n  over m ost d isp u te  s a t  the  local level, even 
before the  in k  h a d  dried  on th e  Ju d ic ia l Powers s ta tu te . In  th e  m ajority  of cases, the  
exercise of ju d ic ia l pow er w as carried  o u t w ithou t reference to th e  law, because, in  
th e  first in s tan ce , few of the  RCs (part.cu larly  a t  th e  lower levels of th e  system ) w here 
availed w ith  th e  s ta tu te . Inevitably, th is  m ean t th a t  in  som e in s tan ces  du e  process 
of law  w as n o t observed a n d  ju d g m en ts  w ere issu ed  th a t  w ere b ased  on  considera
tions ex tran eo u s to th e  no tion  of pop u la r ju s tice . C ourt sessio n s  have b een  held 
w ith o u t th e  necessa ry  q uo rum  being  realised; ch a irp erso n s have un ila te ra lly  m ade 
decisions in  the  ab sen ce  of th e ir colleagues on  th e  court; th e  ju risd ic tio n a l pow ers 
of th e  co u rt a n d  pecuniary) have been  overlooked a n d  RC C ourts  have been  know n 
to im pose crim inal san c tio n s  (which they  a re  n o t em pow ered to) or to enforce 
rem edies th a t  clearly violate estab lished  princip les of n a tu ra l ju s tice . In  a  recen t 
a s se ssm e n t of th e  operation  of the  RC C ourt system , A son M uhum uza  h a s  w ritten,

Their procedure was never the same in any two sessions. In some RC courts the crowd 
of spectators were allowed to shout at the suspect and eventually order could not be 
maintained. They use past acts of the suspect to reach easy decisions. Statements like 
“who does not know that you are a thief?” are commonly made. Not much different from 
mob justice (Muhumuza, 1992:13).

The issu e  of RC’s alleged a b u se  of ju risd ic tio n  a n d  pow er h a s  p e rh ap s  elicited m ost 
concern  from  opponen ts of the  sy stem .12 In  som e cases, RC C ourts  have expelled 
village re s id en ts  for alleged involvem ent in  “w itchcraft”, ad u lte ry  or sim ply because  
su c h  p e rso n  h ad  “m isbehaved”, an d  is thereby  deem ed u n desirab le . RC co u rts  have 
also  b een  u tilised  to achieve the  expulsion  an d  d ispossession  of m inorities w ho have 
lived in  a re a s  for years, b u t  on acco u n t of increasing  econom ic strife  (such  a s  the  
strugg le  for land) or growing insecurity , becom e easy  subjective scapegoats for the  
objective reality  of m arginalization. The gender-b iased  app lication  of custom ary  
princip les, h a s  a lso  becom e an o th e r a rea  of conflict. This is o f p a rtic u la r  concern  in 
th e  a ren a  of p e rsonal law  involving succession , lan d  ow nership  an d  divorce. M any 
nationalities  th ro u g h o u t U ganda accord w om en th e  s ta tu s  of second-c lass  citizen
sh ip , w hereby they  a re  disallow ed from inheriting  p roperty  a n d  th e ir  m ale co u n ter
p a r ts  a re  given preferential trea tm en t (Tamale, 1991). A n u m b e r of custom ary

12 The New York Bar Association quotes one Magistrate as having said, "... RC courts 
frequently exceed their authority, issuing judgm ents in excess of their jurisdictional 
limits and, on occasion, adjudicated m urder cases.” Busutil et al (1991):
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practices provide for the  take-over of a  deceased  m an 's  p roperty  by  h is  relatives, 
ra th e r  th a n  by h is spouse; a lth o u g h  polygamy is a n  accep tab le  p rac tice  w ith in  m ost 
trad itiona l contexts, th e  offspring of su c h  assoc iations a re  som etim es n o t given due 
consideration . W ithin su c h  a  fram ew ork, th e  ju s tic e  m eted  o u t by RC co u rts  is bound  
to be problem atic.

The tem p era tu re  of the  debate  over the  conferm ent of ju d ic ia l pow ers in  RCs ro se  by 
several n o tch es  w hen  the  NRM governm ent an n o u n ced  in  1991 th a t  it in tended  to 
in tro d u ce  a n  am en d m en t to th e  S ta tu te  th a t  would, “... harm o n ise  th e  re la tionsh ip  
betw een R esistance C om m ittee C ourts an d  M agistrates C ourts; to  ra tiona lise  and  
m ake b e tte r provisions re la ting  to th e  ju risd ic tio n  of R esistance Com m ittee C ourts; 
(and) to confer crim inal ju risd ic tio n  on Sub-county , Division an d  Town R esistance 
C om m ittee C o u rts ...” (Pream ble to Bill 18 of 1991). The essence of the bill was to 
confer crim inal ju risd ic tio n  on th e  h igher level RC C ourts, an d  to ab so rb  th e  lower 
level M agistrate  C ourts in to  th e  RCs. W hen th e  Bill reached  th e  N ational R esistance 
C ouncil — th e  in terim  leg islatu re  — it w as of no su rp rise  th a t  th e  law yers in  th e  
H ouse m ade the  m o st vociferous objections, suggesting  th a t  a  k ind  of ju ry  system  
be estab lished  to rep lace th e  RCs. (“CMs W ant J u ly ”, N ew  Vision, J a n u a r y 23, 1992). 
-A day la ter, th e  H ouse rejected the  Bill an d  th e  A ttorney G eneral w as asked  to draft 
a n o th e r .13 .

The U ganda Law Society’s condem nation  of th e  proposed Bill ex tended from  th e  
con ten tion  th a t th e  A dm in istra tion  of ju s tic e  is a  m ajor co n stitu tio n a l is su e  and  
shou ld  th u s  be left to the  C o n stitu tu tiona l C om m ission to decide, to th e  a rg u m en t 
th a t RC C ourts violate th e  principle of the  sep ara tio n  of pow ers.14 The m ag is tra tes  
com plained a b o u t th e  is su e  of ten u re  of the ir office, am ong  several o th e r objections 
ra ised , an d  a sse rted  th a t  th e ir incorporation  into RC C ourts  w ould m ake them  
governmental, ra th e r  th a n  Constitutional appoin tees. This, they  claim ed, w ould 
d im in ish  resp ec t for th e  ru le  of law. It is im p o rtan t to rep ro d u ce  th e ir objection in 
extenso,

What .we shall have is a situation where the Chairman/Recorder/Clerk or whatever, 
will be appointed by government. All other members will be elected RC officials who can 
be recalled by the electorate any time,. Once the committee is dissolved, we wonder 
whether its chairman will not follow suit. We can foresee a situation, therefore, where 
the officials are most likely to pass theirjudgment targeting it on the prospect of winning

See, “NRC Rejects Bill,” New Vision, January  24, 1992: 1. The government still in
sists however, that it has no intention of handing over judicial function to any 
other committee or body, other than RCs. The Director of Legal Affairs, “... stressed 
that the Government-will only concede to dropping functions of RCIIs arresting su s
pected criminal suspects.” (See, “RC Powers Confirmed,” New Vision, April 25, 
1992:1). ‘ .
The Law Society argued that “... the vesting of judicial powers into (sic!) the Resist
ance Committees, which committees are also vested with Executive and Legislative 
powers, fundamentally offends against the principle of separation of powers ... and 
consequently also undermines the Judicial independence of thecourts ... Resist
ance Committees and Councils are basically political organs whose role and func
tions are thus political in nature, and as such it is fundamentally wrong to vest 
them with judicial powers which powers m ust be exercised apolitically, and inde
pendent of the executive and the Legislature.” (Letter from the Executive of the 
Uganda Law Society to the Hon. Attorney General/Minister of Justice, Ref: LS90, 
dated October 25, 1991:3)
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the next general elections when Lhe law according to the M agistrate/Chairman maybe 
to the contrary. Yet the verdict will be in favour of which litigant carried the highest 
votes. The Association feels that the tenure of office of these Magistrates will simply be 
uncertain. It appears to be a dismissal in disguise.15

RC C ourt Executives have them selves a lso  expressed d issa tisfaction  w ith  the  fashion 
in  w hich  the  ju d ic ia l pow ers a sp ec t of th e ir w ork is actua lly  executed, b u t in  
p a rtic u la r  m ake  th e  p o in t th a t  th is  h a s  been  on acco u n t of a  lack  of the  su p p o rt and  
th e  know ledge of the  law  th a t  they  a re  em pow ered to exercise. They p o in t o u t too th a t 
th e  decisions of th e ir co u rts  a re  often ignored by higher-level co u rts  or by law- 
enforcem ent agencies; th e  secu rity  agencies a re  very dem oralising; often p a rtie s  are  
forced to  com prom ise over a  m atter; the  ra is ing  of a  q u o ru m  is som etim es difficult, 
leading  the  C hairperson  to exercise th e  pow ers of th e  court, eventually  becom ing the  
ru le  ra th e r  th a n  th e  exception, an d  finally, the  fact th a t  th e re  is no rem u n era tio n  for 
th e  services re n d e red .16

Of all th e  in s titu tio n s  of th e  s ta te  (som ew hat unsurprising ly), it is w ith  those  th a t 
exercise coercive pow ers of a rre s t an d  de ten tion  th a t  RC C ourts  have com e into m ost 
in ten se  conflict. T hese include th e  Police, th e  Army an d  th e  Intelligence organs of 
governm ent. H ere , th e  conflict is n o t sim ply one of a  c lash  of ju risd ic tion , su c h  as  
w h e th er a  case  of a s sa u lt  is crim inal (thereby calling in to  p lay Police sanction) or civil 
(which leaves it in  the, h a n d s  of the  RCs). R ather, it is th e  p roblem  of th e  highly 
m ilitarised  context th a t  con tinues to pervade th e  U gandan  scenario . Consequently, 
RC officials have been  sub jec ted  to h a ra ssm en t, a r re s t an d  to rtu re  (extending to 
death), on acco u n t of th e ir  activities, includ ing  th e  exercise of th e ir  jud ic ia l pow ers.17

All in  all, therefore, th e  conclusion  th a t  em erges is th a t  th e  p ass in g  of th e  Ju d ic ia l 
pow ers law  h a s  resu lted  in  several p ro b lem s— b o th  in  th e  ad m in is tra tio n  of “popu lar 
ju s tic e ” a s  well a s  in  th e  re la tionsh ip  of RCs w ith  o th er o rgans of law  enforcem ent 
an d  th e  ad m in is tra tio n  of ju s tice . Of in terest, is the  q u estion  of w h y  is  th is  so?, 
p a rticu la rly  in  ligh t of the  fact th a t  the  RC system  (as a  local adm in istra tive  s truc tu re) 
h a s  in  general enjoyed w idespread  accep tance  an d  su p p o rt in  U ganda.18

3o Revisiting “Popular Ju stice” In Uganda: The Prospects

The preceding  acco u n t of the  im pact of the  p ass in g  of the  Ju d ic ia l pow ers law, m ay 
read  to som e like a  ra th e r dam ning  condem nation  of th e  RC system  in  its  exercise

15 Letter from the President, Uganda Magistrate’s Association to the Minister of 
Justice/A ttom ey General, Ref: P/UMA/91-92, dated October 28, 1991:3. See 
further, letter from Musalu-Musene, Chief Magistrate, Kabale/Rukungiri District to 
the Minister of Justice, date August 24, 1990.

16 This information was derived from interviews with various RC Executives, as part of 
a wider on- going research project, concerning the exercise of judicial powers.

17 In a fairly recent incident in Mbale. Eastern Uganda, one RC official was abducted 
by Army officers from a nearby barracks, severely tortured and eventually m ur
dered, in retaliation for having reported about NRA mistreatment of civilians to the 
Press. (“Brave RC official killed,” New Vision, August 7, 1991).
In a survey of organised” (principally middle class) groups, conducted by the 
present writer on Constitutional issues in Uganda, RCs received overwhelming sup- 
port from 77o/o of the respondents, although the tally with respect to their exercise 
ol judicial powers was certainly more circumspect. (CBR, 1991; 16-' 17).
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of su c h  pow ers, a n d  by extension, of th e  whole no tion  of pop u la r ju s tic e  in  U ganda. 
O ur view is qu ite  to th e  contrary . Instead , it reflects only th e  lim itations of th e  system , 
n o t a  critique of th e  conferm ent of jud ic ia l pow ers u p o n  RCs.

It is a  revelation of th e  various range of forces ex tan t in  th e  c u rre n t U gandan  political 
economy, a s  well a s  th e  resilience of old form s of legal an d  political hegem ony. 
U ltim ately, it is a  critique of the  political fram ew ork w ith in  w hich  th e  NRM 
governm ent h a s  sough t to in troduce  a  regim e of “pop u la r j  u s tice” w ith o u t s im u ltan e 
ously a ttem p tin g  to b re a k  dow n th e  s tru c tu re s  of social, econom ic a n d  legal 
dom ination  th a t  they  inherited  from  th e  an c ien t regim e.19 As S ach s a n d  W elch po in t 
o u t in  reco un ting  th e  M ozam bican experience w ith  people’s courts ,

It is not simply a question of balance, that is, of balancing out the popular aspects with 
professionalism and the professional aspects with community involvement. There has 
to be a clear understanding of the kinds of work issues to be tried, their level of 
seriousness and the consequences of the trial for the litigants and for the society at large 
... The problem facing those who wish sincerely and profoundly to transform the 
colonial-type structures of justice and replace them with new structures tha t clearly 
serve the interests of the people, is precisely how to create the conditions both 
institutionally and subjectively for the integration of these so-called universal stand
ards of justice into a popular community-based system. (Sachs and Welch: 22-23).

In stead  of a ttem p ting  to in troduce  a  m in im um  level of reform  of th e  inherited  
system s, th e se  have been  re ta ined  in tac t. Secondly, th e  NRM’s concep tu a lisa tio n  of 
law  reform  h a s  b een  techn ical a n d  b u reau cra tic . It fails to take  in to  acco u n t th e  
social, c lass a n d  h isto rica l ch arac te ris tics  of th e  legal system . T his is m ost clearly 
d em onstra ted  by th e  p ass in g  of th e  Law Reform S ta tu te  in  1990. This s ta u te  sim ply 
fails to deal w ith  th e  various problem atic  is su es  ra ised  by th e  ex istence a n d  opera tion  
of a  legal regim e th a t  is essen tially  an tagon istic  to th e  b ro ad er sec to rs  of society. T hus 
far, th e  NRM h a s  failed to m ake a  serious reflection an d  ap p ra isa l of th is  regim e an d  
to re-d irec t its  o rien ta tion  tow ards a  tru ly  pop u la r m ech an ism  of d isp ensing  ju s tice .

In  th is  scenario  the  law  on  RC jud ic ia l pow ers w as co n stra ined  inso far a s  it did no t 
a ttem p t to challenge th e  form s a n d  th e  su b s ta n c e  of trad itiona l s tru c tu re s  of 
d ispensing  ju s tic e  by th e  norm al courts . Indeed, a p a r t from  th e  em p h asis  on 
reconciliation, pop u la r partic ipa tion  a n d  the  em phasis  on reconciliation, p o p u la r 
partic ipa tion  an d  co n sen su s  decision-m aking, one could say  th a t  they  a re  sim ply 
an o th e r tie r in  th e  jud ic ia l system . Once th ese  pow ers becam e legislated, th e n  the  
initiative th a t  h a s  charac te rised  th e ir operation  in  th e  “b u s h ” w as stifled. In  a  context 
w here th ese  pow ers a re  n o t legislated, th en  objections s u c h  a s  th o se  ra ised  by 
M uhum uza  (supra.) to th e  changing  procedures adopted  by th e  courts , do n o t hold 
m u ch  su b stan ce . The po in t would really be the  su b s ta n c e  of th e  proceeding, an d  no t 
its  technicalities. O nce legislated in  the  m an n er of th e  Ju d ic ia l Powers law, th e n  th e  
reverse is tru e . C onsequently , it is n o t su rp ris in g  th a t  th e  condem nation  of the  cou rts  
have b een  m o st vociferous from  th e  so-called g u a rd ian s  of th e  profession  — the  
trad itiona l co u rts  a n d  th e  lawyers.

Indeed, a litany of ills and problems of traditional courts can likewise be unearthed, 
where recent cases such as tha t of the “Guilford Four” in Britain, and that of 
Rodney King in California, demonstrate that “proper” justice is not always correct 
and unproblematic.
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U ltim ately therefore, the  NRM schem a for the  in s titu tio n  of “pop u la r ju s tic e ” in 
U ganda is principally  a  populist approach , w hich, a lth o u g h  directed a t  th e  g ra ss 
roots, in  su b s ta n c e  m erely creates a n o th e r level of th e  co u rt system . Likewise, the  
con tinu ing  in transigence  of the  NRM on th e  issu e  will sim ply re su lt in  g reater 
an tag o n ism  tow ards th e  system . There are  add itional problem s: No a ttem p t w as 
m ade to s im u ltaneously  educa te  RCs a b o u t how  to execute th e ir  pow ers, n e ith e r was 
th e re  a n  a ttem p t to ra ise  th e ir powers, n e ith e r w as th e re  a n  a ttem p t to ra ise  the ir 
consc io u sn ess  over issu es  su c h  a s  th e  s ta tu s  of wom en, an d  the  question  of 
individual rights. Add to th is  th e  fact of a  lack  of any  system atic  program  of tra in ing  
(both on  th e  techn ica l an d  the  su b stan tiv e  questions on th e  adm in is tra tio n  of 
justice), su c h  exercise of ju d ic ia l pow er will inevitably re su lt in  th e  problem s we have 
recoun ted . As D dungu  po in ts o u t the  respec t to th e  RC system  as  a  whole,

Without a combination that backs popular hopes with popular capacities, attempts to
transform society in a progressive direction are bound to come to nought. Without
freedom of popular organisation, there is no possibility of building popular capacities.
And without popular capacities, revolution remains mythical, (Ddungu, op cit 45)

B u t the  opera tion  of RCs in  U ganda today is b u t a  m icrocosm  of th e  political economy 
th a t  ch arac te rise  p resen t-d ay  realities in  U ganda. T he other, an d  one w hich brings 
in to  bold relief the  lim itations of the  cu rre n t regim e, re la tes  to th e  NRM’s general 
a ttitu d e  tow ards constitu tionalism , resp ec t for basic  rig h ts  an d  freedom s and 
prevailing social a n d  econom ic re la tions. U nder th e  yoke of IM F/W orld b an k  
conditionality , th e  no tion  of popu lar partic ipa tion  is  ren d ered  qu ite  m ythical; th e  
coercive in s tru m e n ts  of th e  s ta te  rem ain  beyond any  effective a n d  consisten t 
san c tio n  an d  desp ite  the  exercise of p rom ulagating  a n  new  co n stitu tio n  for the  
country , th e  NRM h a s  belied its com m itm ent to genu ine  co n stitu tio n a l order. W ith 
su c h  tran sg ress io n s  a t  the  m acro level, it is clear th a t  th e  NRM’s no tion  of popular 
ju s tic e  can n o t be th e  avenue  for tru e  liberation  of th e  b road , struggling  secto rs of 
U gandan  society.
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