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THE POLITICAL ECONOMY OF LEGAL AID AND ADVICE SERVICES

SHADRACK 1.0. GUTTO%

1. IKNTRODUCTIONM: WIIY A POLITICAL ECOHOMY APPROACH TO 'THE STUDY OF LEGAL-
AID AND ADVIGE

listorical materialism views legal aid and advice as social phenomcra
coneglsting of legal idead, lawe, institutions and waimmgement wliich have
not always cxisted and whose lives ate, therefore, transitory and not of
eternal character: Proféssional legal atd and advice are produicts of a
particular historical epoch = the mouopoly stage of capitalisy or
imperialist capitalism. In  primeval societies characterised by clen,
tribal and primitive commupslistic goeial formations, the low level of
productive forces, Lhe cotion owdetship of tlie basic means of production
and the corresponding co-operative prodiuction relations did uot glve,
and could not have given, rise to distinct legal iustitutions, law, or
legal professionals, The limited amount of social fiictions &5 existed
vere resolved in conformity with tle level of develdpment of material
conditions and production relations 1.e., collectively. Questions of
legal aid and advice did fot aud could not arise -dfider guch soeial and
material levels of development,

! But society did not remain static just as it will not remain static
under the curreutly dominant wmode of production, capitalisk, although

capltalist 1dealist d4deologles would want us to believe. otherwise. -

llistorical epochs. and phages preév out of and replaced primitive
comunalism, in succceding higher levels of civilization known as
slave~owning, feudalism, and capitalism &all which witnessed increasing
forms of social diviszlon of labour, along class lines, and corresponding
professionalisation., The developuent of soclety into antagonistic
- social classes based on  dnequality of ownersliip and control of basic
means and Iinstruments of production and  distributiou, - that is,
inequality in the control and use of material bases of social existeuce,
became the wajor élidracteristic of all these knowh claby societies.  But
also characteristic of these ¢lass based historlical epochs has been
class strugples between thosé who monopolise the ownership and contrél
of the lasic materlial basies of social existence and those they liave
disposseased but depend wn to produce the trealth reguirved for the
sustenance of the good 1ife of the parasitic ruling classes.** Legal

¥ Lecturer, Depattuwent of Law, University of Zimbabue.

%  For bepinnérs  to  Marxist-Leninist  philosophy and political
econony, 1t would be helpful te read &nd study the definition of
soclal classed as analysed by Lenin in  the pamphlet, “A Grewst
Peginning” first published in 1919 (V. Lenin, Selected Uorks,
Moscou, Progresa Publishers, 1977, pp.474-482). In the lMenifesto
of the Communist Party (1847) K. Msrx. and F, FEngele, provide
graphic pilctutes of the progressive revolutionary role played Ly
the Lourgeoisie - of course, with the - feudal  serfs - and pcasants
providing the necessary labour pouver - 1in the overthrou of the
prinitive feudal soeiety end the ushering in of the era cof
scicrce, technology, datring adventure aud new large sczale /Cont....

?

.



2 : Gutto, Political Econumy of Legal Aid

aid and advice have their origin ifi these historically based class
societics and cldss struggles of which the stage of wonopoly imperialist
capitalisi: marks the highest and last epoch.*

-

We find in recotded histoty im pre-capitalist class societies the
exietence of early forms of legal ald vhich have survived to this day.
TFor example, in Scotland limited forus of lepel aid in civil judicial
matters vere instituted 1in 1424 ALD. and for Critinal judicial matters
- in 1587.(1) “In ®ngland, in forma patiperis ak & form of legal aid and
avsistance to the dispossessed ctlasses vas legiclated in 1495.(2) 1p
spite of these early inmstitutionalised instances of legal aid, history
La¢ to wait a lonp time (over several cetituries, until the 20th Century
vhien capitalism matutred and its dinherent dinability to create genuiue.
conditions for social equality became apparent) before widespread,
officially sanctioned, institutionalised professional icgal ald and
advice becawe a dominant ideology in the adminictration of justice in
exploitative class societied,

If legal aid atid legal advice ate products of a definite historical
perlod and thus corresponding to & given form and level in the
development of material conditions and socfal relatious of production,
it becomes imperative that 1in our study and practice of legal aid and
advice, ve look not at "great minds of charity"” as the basis for these
soclal practices btut rather we must study the prevalling economic
,relations. It is firom this perspective that the sclente of political

cont. management of commercial and industrial production. Dut, once the
capitalist industrial production Uiecame dominant and competition
gave way Lo concentration and, state wmonopoly capitalism, the
devcloped capitalist, the big bourgeolsie, turned into a parasitic
class, no longer. living on the sweat of their productivity but
rather on .the swveat and blood (profits) of the labouring masses
and the petty-bcurgeois professionals hired as profession managers
of bourgevis affaira. F. Engels, in an article published in The
Labour Standard (London) Ho.14,. August G, 1881 under the title
"Social Classes = MNecessary and Superfluous”, describes how the
bourgeoisie with' this prowth of capitalisn transformed from a
“necessary” to “superfluous but & perfect nuisance" class whose
ouly function in society remained that of perfunctory supervision,
casliing dividend vouchers, speculating and gambliug in the
Stock-Exchanges and betting on horses. The bourgeoisie of tlie
1960s, a htndred years since Engels' apt analysis, is many tices
more parasitic and, therefore, the class that must be destroyed as
a class if markind is to liberate irself and enjoy the fruits of
its collective social production, including legal services.

o

V.I. Lenin, Imperialigm, the Highest stage of Capitalism
(1916-1917).

1. J. el lick, "Legal Ald and Lepal Advite and Assistance in
Scotland”, 5th Commwonwealth Law Conference, Proceedings and
Papers, (Edinburgh; Scotlaud, 1577) pp.185-1¢3 at 1G5,

[N
N

S. Pollock, Lepal Afd - The First 25 Years (fondoun, Oyer, 197%)
pugo !
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econory, approached. from an  historical materialist standpoint, offers
the necessary analytical tools  For thie undetstanding uby State
sanctioned professional legal aid and advice arcose at the stage in
social developwent that™ 1t did, the roie legal aid and advice play in
class strupgles and . what = futiire legal aid and advice will have as
socialism, througli "bittel prolonged stiiupgles; progressively TeplaLeb
capitalism on the face of the world, '

Simply, but accurately, political economy has been defined as:

“the scletcé that deald with the  laws governing the
production and distribution of. the material ueans of
subslstence in human socilety at various stages of its
development, Its . subject matter is the social structure
of production.(3)*

Political economy from the petrspective of dialectical and historical
naterialist &lse 1nvolves; of necesslty; the study of the. various forms
of social cousclousiess or ideological construets, 1like law and legal
aid, thdat arise from and ih tufn dipaet vpoil the economic basis. If vc
concede the simple truth that any fofm of ideology has a -class nature

it follows theni that lepal d4id and advice as ideolopical reflectiocns of
the econoric conditions i society have @ defitiite class nature and nust
not be treated idealistically  outside of the struggles between the
vorking classes; inclucing the peasantry, and the exploiting classes who
are the tuling classes,

The study of leg qal aid aud legal advice ig theref01e a btudv of
class struggles in our- hisLurical epoch: The roles played by legal aid
and advice in the struggleés fotr either social tevolutions in . the
interest of the exploited ~ working classes, including the peasantry, or
preservation of the existing exploitative relations 1in the interest of
the ruling bourgeols and pctty—bourgeoia tlasses mtist be made clear.

Tlie contribution thie. paper attempts to ‘make 1s, therefore, to
provide a class analysls &and seifentdfie theoretical framework within
which the whole questiofi of legal ald, lepal advice and alternative
systems of delivering legal services can be'interpreted and trausformed.

2. .LEGAL AID AS A FEATURE OF MONOPOLY CAPTTALISM AND CORRESPONDING
BOURGEOLS LEGAL IDEOLOGY

The triumph of bourgecis forms of pluduction and Lxchunge over feudalism
in Western Turtpe in the 18th and 19th Centuries pave rise to a host of
nev ideas reparding certain social freedoms atid rights of people vhich
vere not attributeg of feudalism: The declaration of these freedoms and
rights by the emerging bourgeolsie was 4 hecessary and useful tool in
the hands of tlie bourgeoisie i their bid to kavsha l the ‘

. L. Leontyev, Puliticai _Fconomy: A -Condensed Coutse. (Hew York,
Intelnatlonal Publ shets; 1975, 1981) p.7.

(1)

4, V.G. Afdnasyev Hul xist " Phlloabphy (Moscou,. Progress FPublislers,
1900) PP~ 3\{3 36‘1.
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support of workers and peasants against the remaiﬁiug feudalist pockets
of resistance. One of the Host hallvwed of these ‘lourgeois declarations

.d¢ that of equality before the law, As long as the lav vas made by them

in their oin interest and against the material interest of the wvorkers

end peasants, Right f[rom the word "Go", bourpceis ideology, reflected

in the idea of "equality befote the law", cartried within it the duty on
the part of the workers and peasants to subject themselves to laws that
vere designed specifically to express and maintain social inequalitics
ivherent in the capltalist tode of producticn. Thus, bourgeois legal
ideologies quickly incorporated the clags 1dea of equality Lefore the

law into the political legal doctrine of the rule of law,‘\?/ from which

point it vas to mediate and consolidate social relations. Law was then
lifted out of its material and human basis and made to appear as
sonething with metaphysical origin and above all classes., This, in
fact, is a general characteristic of legal forins viewed from idezlist

" perspectives and vas not confined to the doctrine of rule of l.c.”1".(6)

~

Side by side with the development of ‘the bourgeois ideblogy of the
rule of Jaw, with equality before the 1law as its central attribute,
hovever, wvas the vhole development of bourgeols social institutions

. whose roles were to UbLe determined Ly the necds of the minority ruling

class and their State. Tlids, State orpans such as the Courte werc to
play not arly the tole of maintaining class differences through
"impartial™ application of partially designed laus, they were also
donverted into social institutions of commodities and services which

uere  to be bought by wuomey and not given freely to those in need vho

vork to maintain the society. Court fees beeame and remain, to tlis

day, an Iimportant source of revente for the State im all pre-socialist
socleties. llore iwmportantly, the. courts are organs for class
dictatorship. . '

It was not only the financial costs involved in iunvoking the

" jurisdiction of the Courts8 that became a permanent characteristic

feature of bourgeois Courts' thus actifig as a definite hindrance to the
dispossessed working class inasses in putsuing their limited rights and
freedoms. Flaborate technicalities and formslities incomprehensillec
cven to the educated non-lawyers became also the ptoud trade mark of the

. bourgeois judicial processs The English tried tuv rclax sowe of these

rigid formalities (not content) in the 19th Century thcrough equity, Just
as .thc Roman's had earlier dome through Practorian law, but tie final
result was and remaing negligible to the working masses.

lany attempts at siﬁplifying the Court formalities and
technicatities have been tried in many countries either through

5. Sec Dicey's 1865 formulation of the rule of law doctrine in A.V.
Dicey, Introduction to the Study of the Taw of the Coustitution
(16th Ld. Edited Ly E.C.S. Vade) (Tondun, Macwillan Prets, 1067y
pp.1€7-19%; Sec my critique of some uf the mnisrepresentations of
reality by Dicey in S§.R.0. Gutto, "Kenya's Petit—Bourgeois State,
the Public and the Rule/tilsrule of ITaw" (1982) Internaticnal
Journal of the Soclology of law, Vol.1l0, pp.241-36G3,

G, L.S. Jauitsch, The Genéfal Theory of Law (Moscow, Progress
Publishers, 1961) p.l47.
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channeling most social disputes with legal content to quasi-judicial
"sdministrative” bodies(7) or by making thé otdinary Courts adopt uore
relaxed procedures that echables the litigants to control their cases as
best they can with the Uourts adopting more inquisitorial as opposed” to
adversarial methods of adjudication.(s) All these, lLowever; are pot
able, in capitalist class societies, to remove the essential character of
the Courts as instruments of class tule and oppressicn in the hands of
the minority ruling classes who possess capital; heither do they affect
the Lasic reality that the law they adwinister has class content.

One other factor that wae latet to expose tle inkerent inability of
a bourgeois society to deliver the equal justice it promised, even within
the law that already reflected socidl inequalities, was and remains to
this day, the unequal access to lawyers.

As bourgevis conditions of production eroded iunto &all .the remaining
social formatfons based on primitive common ancestral links in the 19th
Century or converted come of thosec to the secrvice of " the capitalists,
and, as the division of labour propressed to all facets of life, no
longer was it poesibie for non-professionally trained people to - grasp - the
egsence of the new lepal relations ushered in by the capitalist relationms
of production. Professionalisation in the 1egal profession which Lad -
started in eubryo in the Jlate pre~capitalist formations now became an
imperative. This wag given added I1mpetus by the escalation ~of
intra—class social conflicts &awonp the working classes who were nou
forced to fight each other ovef the falling crimbs of social wealth they
wvere prodiucing but which were heaped oit the tables of the parasitic
bourgeoisie, thelr exploitert: Increased also vas the struggles betueen
the two hostile camps, the wotking masses and the bourpeoisie. As stated
above, the botirgecisie had etected elaborate State machinery that ensurcd
that the rule of law, their law, was the yardstick and overseer of &ll
social conflicts. It is no wonder then that the new production relations
- and the advanced nature in the development of productive forces provided
the seeds and fertilisers for the growth of a distinet profession, the
iegal profession, in service of the botirgeois society.

As practically all ecconomic relations produce their i1deological
reflection in Jegal relations,  the lawyers under capitalism became an
indispensable and highly “respected"” people - hence the terminologiles
“lcarned Friends", “officers of the Courts”, "judicial offers" etc. But,
the lawyers could not escape the social curreiits in the organization of
bourgevis production. Just as 3ndividual artisans, swall and scattercd
manufscturers and scattered peasant .producers vere being forced to

7. See generally H. Street, Justicve in the Welfare State, 2nd Edition,
(London, Stevens and Sons, 1975).

See 1in particulat the so-called “substartive justice" provisions
that dispense with techntcalities in the lower Courts in
post—independence Zimbalwe: Statutory -Instrubment No. 809 of 1931 on
“"Community Court. (Civil) Rules" made wunder the Custowary Law anid
Primary Courts Act, No.6 of 1981. See¢ also Section 17 of tle
Principal Act.

cz
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cgnrqggLe under the command Uf feyw “honopoly cap;talist" and  many - bcing 2

forced out of coclal existence altogevﬁél,_zi 40 vere the lauyerc!

individual lavyers conversant with khovledge of all the laws were no
longer capable of being produced, Intérndl specialisation within the
legal profession grew as a natdral product of the new material conditions
and this new breed of lawyers was - forted to abandon the niceties of
individual, independént practice snd to come togethei under large legal
tusiness corporations., Thus the brparization in the practice of law
became ‘a_.socialised tindertaking Just as_ tlie production in Jarge—iCale
industry vhich had replaced swell manufactories.  OF importance lere is
the fact that as the legal professlon became tiore and more a reflection
of the emergent monopoly capitalism, the nasses who were promised
equality before the law became eveni further removed from access to
lavyers, The founders of sclentifle bocialism; Karl Marx and Frederick
Engels, recognized this trend as early as. the 1840's. This is what they
said: - -

"The Lourgeoisie has stripped of its halo every occupation
hitherto honoured and looked up to with reverent ave. It
has converted the physician, the lawyer, the priest, the .
poet, the man of science, into itt paid wage-labourers.

The conversion of lawyers into priviieped waragers, supervisors and
Highly paid wape-labourers of the boiitgeoisie and hence their
petty-bourgeois character, and tlieir voncentration trder large corporate
firms and the State was quite well suited to the big capitalist concerns
arid the State who used thelr services. Access to lauyers remained more
and more a privilege of the capitalists, The door to legal services was
then closed to the labouring wasses, .

Euperical Studies in the second "lLalf of the 20th Century have
clearly established the above as a fact, 11) of course, one &till finds
individual practitionets strugpling to survive in the hatsh market of
wmonopoly capitalist but these are mere auxiliary, mere residue. DRich
law firms and lawyers serve bilg capital - in fact their training and
their bigness Zp dictdted by the few capitalists who monopolise their
services and who dictate ‘the type of legal work that they rnust
practice: The study by Dennis Lynhch on the nature of the legal
profession in Colowbia is quite clear on thik point, although he gives
the legal profession an incorrect inflated autonomy from:the material

9. See Fngels' synthesis of this Listorical development, whicli ie
treated more in detail by Karl Marx in Capital Part IV, in
Socidlisw: Utoplan and Scientific ( Peiiug Foreign lanpuages
Press, 1975) pp.76-85, :

10, F. Mer: and F. Engelg: Manifesto of the Comrntnisi Party (Londom,
lavirence and Wishart, 1983) p.16. '

11. See. generally, Pennis 0. Lynch (editor) Legal Boles in Coloubia
(liew York, I.L.C., 1981) znd C.J. Piak, et et al (editors), Iawyers
in tb ThLlu World: Comparative and “Developmental Perspectives
(llew York, I.L..C., 1981).
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L&biLAﬁhiCu in fact shape thett, %his 15 what he summarized from Lis
inpressive’ dmperical studys

“Thcy (the rich lawyers) use this dira to lielp shape an

acceptance of the cxisting social hiierarchy by determining
vhat are the lepitimste dewands on the political and

economic systeils .i...: tlie demands or needs which people

perceive as legitimate are partially determined by thé

organizaticn -of legal sérvices and by what attorneys

recognize as a legal tight. Attortieys responses reflect a
combination of their training, theitr position as a part of

‘the privileged ¢lasses, and the  legal needs ' of the

ecofiomic groupd gh wloh the {profession deépends for its

ecunomic:security. 12

From a historical mdtorlnliat perspective tllen, it can Le secen
clearly that monopoly Cupitalism produces and dictates the fory and
character of the work of lawyers in all capitalist societies,- To. the
extent that the exploitative interesats of caplital are better Lalen caTe
of in mon-socialised systems in the delivery of lepal services,

tapitalism will not tork for an alternative system that will arw the,

labouring tiasses with sufficlent legal weapois with whiech to struggle to
advance and frotect thelr revolutiounavy detand.. and nceds. Restrictions
on the ability of the labouring masses to have access to lepal services

“and the law to deferd thedr ‘initerests in capitalist societies iws,

therefore, not pecullar buk i¥ a getiersal feature and dewalid of class
domination. This explaiiig cleasz why 1in 2imbebue the Law Department at
the UnlveLuity of zimbabwe had an annual .average enrollment rate . of
first years of orly 40 students prior to 197% in spite of the fact that
uillions needed the services of lawyers but couid not get them or afford
them. 7This figure dropped to a figure in the 20's in 1975, it then rosc
to 70 and then 89 4n 1980 and 1981-and started falling to 74 and 48 in
1982 and 1983. the figures for 1984, 1985 and 1986 have remalied below
the 70 wmark, for each year. ‘This falling .trend 15 in . direct
contradiction to tlie heeds of the population which is expanding
rapidliy. Dut thisg trend ib qulte in 1line with the genetsl moralily

- tnder capltalism. The behaviotir of the Unive1uitj which. produces

lawyers is also conditioned by the  so-called “market forces™: which
determine whether or not tle lawyers the University produces %ill be
cmployed as vell as tle gehetal trend in non—expansion of the ~teaching
staff or lilrary services and all other material factols 1nherent in the
prevailing capitalist prodiuction relatioiis,. '

Having underiined the hbasic material, ‘sccial . and ideological
conditicns under wlidch modern capitalisw has sliaped the lat and access
to legal soervices by the different, antagonistic, social ‘classcs
inherent in capitalism, 1t 18 Iimportant now to briefly indicate uly
capitalism, In spite of 1t being a system opposed to socialisation of
legal services for the bLneiit of the whole soclety, has in fact Found
itself spearleading the ideolopy of lepal aid and advice ‘in the 20tk
Century. : ~ -

The bourpgeois declarations of "liberation" and "equality” to all
that characterized the bourgeols revolutions of the 18th ahd 19th

_ Centuries vere quite an advance over pre-capitalist social ideas.’

1=

2. lLynch, op. cit,, pote 11 at p.5%:
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Hovever, to the extent that bourgeols society ic a class society,
society of inequality 1in material as well ss in other social products of
Lhuzan labour, these “"equalities” were destined to be confined to ~tle
enjoymnent of the mninority ruling classes: To the extent that social
conscicusness often, but not alvays, lags behind - the development. of
social Dbeing,'f2J) the chptiness of the halloved bLourgeois freedows anc
rights to tlhie labouring masses began to descend upon the gociety ouly
after a considerable lapse of time. It can be said with conviction that
“the developient of scientific socialism ag the ideology of the labouring
misses in the middle of the 19th Ceitury, and thereafter, helped a great
Geal ip exposing the inherent inabllity of tlie bourgeois society to live
up to its promises and declarations.

It therefore came to pass that by the beginning of the 20th Century,
the working class was alteady consolidating its forces and was able to
Lake coucrete demands on the bourgeoisie to ensure that the impoverishcd
masses also had access to State institutiong such as the Courts and to
some legal assistance that only the exploitiung classes were able to
afford thtough the svcial wealth they had appropriated from the rightful
producers, The declarations the capitalists had made to wcloak thé
reality of thielr production telations mnow becakie potent veapons in the
Lands of thelr clabs enenies, tlie workers and peasants.*

in addition to the demands made by the labouring masses on the
ruling classes within each country; the bourgeoisie in all countries of
the world began, since 1917, to confront scientific socialism which had
become a  practical reality beginhing -with the 1917 Great October
Socialist Revolution in the U.S.S.R. The practical transformation of
bourgeois socicty undet the dictatorship of the workers, in alliance vilh
the peasantry and revolutionmary intelligentsia, started demonstrating
practically that it is only under gocialism that the ideals of cquity and
Justice for the majority of the vorking masses is possible.

The combined force of internal stiuggles between the bourgeoisie and
thie labouring sasses of and 1in each tountry combined with the pglohel
strug;gles betveer socialism and capitalism have naturally led to a host
of concessions to the\working classeq. These concessions are, therefore,
the  outcome of bitter class strupgles-and not based on the kindness and
love the bourgeoisie have for the working classes. For, truly, there is
no love betwvecn exploiters ahd the exploited. ‘

Legal aid and legal advice became since 1917 part and parcel of &
generalised response of capitalism to the demands of the working classes
for improved economic conditions as well as the pressure put on
capitalism by socialism. The proliferation bf State sanctioned legal aid
and advice systems sprouted just before the imperialist World Var II Lut
more so inmediately after the war, although not in the colonial empires

.

13, Afenasyev, op. cit; uote 4 at pp.356-357.

® F. Engels in Anti-Duhring (1976, TForeign languages Press, Pecking)
wade it clear that by the 2nd half of the 19th Century, the
labouring masses had gonc beyond bourgeols concepts of equality ard
were dewanding the abolition 'of classes as the ultimate form of
hupan rights and equality.. (pp.134-144). ) -

.
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which were still suffering under the yoke of dimperialist fascism.
Examples of legislations to this effect ate the Hev Zealand Legal Aid
“hets (Civil cases) of 1939, 1554 and 1969; the Legal Aid and Advice Act
of 1945 in England and Walee; and, for. the U.S.A.,  the so-called ECqual
Opportunity Act of 1984, 1 :

It needs to be pointed out, however, that the bourgeois State was
able to initiate these reforss only by reinouhcing one of the theoretical
fourdations of ‘bourgeois freedoms - the absention or preténded
alsteiition of the State from direct involvement in economic and social
activities: "It al=o fieeds noting that these reforms wete ohly possible,
on a widespread basis, because of the material wealth - plundered Ly
impericlist capital in forelgh countries aiid peoples centuries. In
order that legal aid; as part and parcel of capitalist reformism into
the so-called "{elfare State”, could be possible; the material basis for
it had to be developed. the bitter sttuggles by capltalism to extend
its lease of 1ife following the ifmpetialist inspited World Var II had,
of course; tb develop within a respectable  i{deological arsenal to lhelp
ixperialism  explain the new changes forced uponh it. Typical of any
ruling class forced to give concessious by the mighty force of those: it
oppresses and preys omn; the bourgeoisie codld not, of course, operdy
declarve that legal aid and advice sérvices were a reflection of their
inability to continue withh their systet of production and distribution |
ip the old way:

The vhole bourpeois and petty-boiuigeois ideoiogy of *2id"(15) and
philauthropy wae marshalled to try and represent capitalists as
kind-hearted and caring people with infinite justice and, therefcre,
worthy of Jlove and admiration by the working classes. In fact the nevw
trend in provision of legal aid even produced new petty-bourgeois “legal
.wlsslonaries”, the &so~called “poverty lawyers™, who without realising
their true role in the hattle for capltdlist survival cabe to regard
themselves as revolutionatry champions working only for the "interests of
tlie poor™,

The boutgeocisie, since 1917, has organised to coibat socialism by
all means and the Welfare bourpeois State, with legal sid as one of its
attributes, wvas to be a weapon in this life and death struggle. Added
to this, legal aid and lepal advice served to promote the whole
resurgeintce - of the ideology of the-rule of lav and equality before the
law vwhich the bottgeolsie needed in order Lo disassuciate capitaliswm
from its fascist tetidenciey that were tlearly manifesting themselves

1%, The MNatiomnl Office of Economic Cpportunity (OF0) which provided
the tagis for legal services was established under P.L. 8B-452 of
August 20, 1964 (42 U.8.C., as 2701, 2809(a) (3> (1970)) - sce
Saumtiel J, Brakel; Judicare, Public runds, Private Lawyers, and
Poor People (Chicago, A.D.F., 1974) p.l.

—
i

The Lourgeois ideclogy bf "aid” pertieates all bourgeoils relatlons
today and car be seen 1in such exploitative relations as these
vhich involve the export wo©f Fimatice capital by bourgeois
institutious to areas vhere it can receive higher returos, For
the character - of - osuch -"aids" see T, llayter, Aid as Imperialism
(¢iddlescx, Penguin Bodks, 1971,  1672).

J
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from the 1220's onwards, the Nazi teglme belng only the worst form of
bourgeois fascism. Provision of limited legal setrvice to the poor also
became & necessary weapon in the hands of the bourgeoisie in their effort
to teach the oppressed classes to use law rather than more radical
nethods for social revolution. The revival of  idealist  bourgeois
concepts and philosophy of "matural law” accompanied these efforts.(16

Even in the former dcolonies of imperialism which became independent
after the imperialist World War 1I, the bourgeois idevlogy .of equality
before the law vere quickly being drafted- into the “independent”
Constitutions hy the very imperialjsts who had up until then not
permitted their colonial subjects the etijoyment of the minimal benefits
that the working classes had tot in the metropolis. We find in these
bourgeois schemes elalorate provisions on equality before the law but
vhiclh redice themselves to nothing since access to the courts and
competent lawyers are furctions of private wealth rather than necds based
o one's contribition tbo tlie production of social wealth in the society.
A good recent example of - such bourgeols hypocrisy is recorded under
sections 13 and 18 of the Zimbabwe Cofistitution of 1980 where it is
stated that!

13 (3) Any person vwho is arrested ot detained shall be
informed 48 BooHi as tedsotably practicable, 1u a
language that lie inderstands, of tlie reasous for 'his
arrest or detention and shall be peimitted at his own

i expense to obtain and instruct witliout delay a legal

C representative of his own choice and to hold
communication with him. (Emphasis added), +.....

18 (1) Every persofi i¥ efititled to the protection of the law.

Section 18 then proceeds to add that whoever is charged with a criminal
offence:

(3) (c) shall be given adequate time and facilities for the
preparation of lhis defernce}

(d) shall be permitted himself in person, or save in
proceedings before a local Court, at his own expense
by a lepal representative of his own clioice.
(Emphasls added).

From the clear wording in these provisions, the contradictions and
emptiness to the masses Of bourgeois declarations show  themselves
nakedly. The secure protectlon of the 1law 1is promised in these
provisions and then taken away and rendered useless by the provision
requiring the people to pay for the services when the wealth is not in
tiie hands of the working and unemployed masses. The “riphte”. are,
therefore, not realisable under. criminal legal procesis as vell as under
civil legal processes which cover considerable 'acpects of one's social
relations. It has beed estal:lished in certain lesding Lourgeois

15. V.A. Tumanov, Contemporary Dourgeois Iegal Thought: A Harxist
Fvaluation of the Basic Conecepts (lioscow, Progress Publishers,
15743 pp.77-066 and 268-204.
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judicial orpans that equal protection of the law is an empty shell if it
‘'is not accompanicd by cffective material assistance to enable the

indigent to _gursue their (limited) rights in the Courts with assistance
of lauyers,<17

It uny be argued that the fundanértal emptiness of the above
provisions in the Zimbabwean Constitution are somehow covered by the
limited provisions of in forwa pauperis as well as pro deo triefs.
Fmperical  studies, ~lowever, Thave showii that these are merc’
window-dressing provisions ¥iVihg very little ‘and, in wany respects,
incompetent real assistance.(38)  Neither can it Le honestly claimed
that Lhe lepal aid cliiiic at the Taw Department of the Uitiversity of
Zimbabwe, which started it 1974 1k of any significant assistatice to the
millions of workers and peasants who have been condemned to permanent
poverty Ly the impetialist capitalist rtelations of production that
predominate. Some jdealistic appraisal of the legal aid eclinic at . the
University has showered glories on the progratme in the past.(lg) The
basic fact remdins, hotiever, that all these schieiies ate limited dindecd
and ate Dbound to remain so a8 lotg ap imperialiswm maintains its strong
hold on econohic relatiofls aid directs 8otlal telations o©f production
and distribution, :

3. LEGAL AID AND THE STRUGGLE FOR SOCIALIST TRANSFORMATION:

WHAT NEEDS TO BE DONE

1
I have attempted to show, and I hope successfully in the forepoing parts
of this paper that; among other things, access to professional legal
assistance and ready access to the coiirts are esseéntial ideals of social
Justice in any class society; capltalist ot socialist - the 1latter
particularly in its early phases wheit 1t is grapling with the social
ills it inherits from the bourgeois world which it negates. The need

17. Luropean Court of Human Riglits at Btrasboury, Airey v Ireland (The
“Airey Case"}, Judgement of 9th Oct. 1979,

18. See. a recent study by & final year ldw student at the University
of Zimbabve: R. Costa, Pro Dco and In Forma Pauperis Systems in
Ziubabue: bo they Adequately Protect the DPoor and
Underprivileged? (Jurieprudence Dissertation, 1983). In 1986 the
Legal Practitioners Ametidinent Act was pabseds It tries to compel
the unwilling lawyets to occasiohally take pro-deo briefs. This
lhss met with general disapproval of bourgeois lawyers who view
this a¢ an erosion of their human rights (l.e. their pockets and
the “freedom” to decide Wwhetlier br not to provide “charity" to the
disposscssed). In fact according to the  "McNally Commitfee
Report” (Govt. Committee To Enquire 1Into The Qualifications For
Registration As A Legal Practitioner, 1986) Harare, which has only
12% of the national population of Zimbabwe, has 58% and 72% of law
firms and tegistetred lepal practitioners, respectively. This
shows clearly how. capitalism concentrates resources, not in
accordance to needs! ’

=
[Se]

). A.N. Donagher; “rhe University of - Phodesia Legal Aid Clinic: &n
Exawple for Soutli African <Universities in the Field of Legal
Training?” (1578) Responsa tleridians Vol.3, Ho.5; pp.325-330.

¢
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for such rrulessional assistante is based on the simple fact of division
of ldLour and professional specialisatiofi tliat characterises developed
zconomic production relations. From the historical analysis of the
material basis for the emergence and implementation of legal aid and
advice services, it emerges clearly that the risc of legal services to
the poor dutrihg the monopoly, -and last, stage of capitalism is siwply a
reflection of the admission by capitalism that the production relations
that chavacterise it are incapable of creating genuine equality for all.
Hoet (the masses) need it while the rest (the ruling class) ‘do not need
such aid. It also reflects an advanced stage  in the strugple Letueen
labour and capital in each country and internationally.

Scientific laws of soclal development; the .subject matter of
political cconomy, show that it i# impossible for capitalism as a systew
of production and exchange to provide equal access to these ncedad
services no matter how hard it tiries and no matter how  stromgly

individual Capltallsts or theilr apents, the petty—Lourge0151e, may feel,.
Private outership and control of the means of productlon and exchange and
Lhic concentration of such owhership in fewer aind fewer hands at tle

tonopoly stape of capltallst productlon is incompatible with equal access
to material and other essential services for all.

The problem with legal aid under capitalism 1s therefore not so much
the idea but rather the inheretit inability of the system to trauslate the
idea iInto practice without negating itself, Already, scveral decades
thave now passed since lepal did becaiie an acceptable and tidely practised
institution 1ti practically all advaficed capitalist societies as we have
scen above: liany vears have nlso passed since many developing countries
which follew the capitalist path to “development” initiated legal aid and
advice services.(20) A1l these have proved themselves to be of very
limited help to the working masses in pursuing their limited rights and
frecdoms under & system that bas and fust of necessity condemn them to
perpetual misery, begpary and hard labour without emjoying the fruits of
theit labout.

There 18 already prowing disenchantment with lepgal aid as practised
under capitalism even among those who, on the whole, support the
capitalist sgystem. Vriting for the American Bar Foundation, Samuel J.
Brakel had the. £0110M1ng to say:

"The increasingly tecognized reality is, however, that the

legal services prograit as presently oriented - that is,
deliveiy of services by a corps of full-time salaried
“poverty juwyelq staffing special neighbourhood or
regional "poverty law" offices - 1is mectinp neither its

ovn goals and standards nhor even the expectations of these
vho ¢id not share the institutional optimism .... 1

20. See Surveys ifi, Coulmittee on Legal Services to the Poor in
peveloping Countries, Legal Aid and Vorld Poverty: A Survey of
tsia, Africa, and latiw  Ameiica, (New York, Praeger Publishers,
1874Y; T, Zemans  (ed.) Perspectives on Legal Aid: A Comparative
Survey (Loundon, Frances Printer, 1979):

21.  s.J. Grakel, op. cit., note 14, at p;Za
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The services as provided urnder capitalism ate not just dinadequate
in’ coverage and destined to remain so for the needs of the millions
under capitalist subjugation, they are also upequal and inferior to the
privatised legsl services available to the capltalists, This 1s the
case primarily because capital attracts and helps to develop the best in
its own interest. Of the Colombian experience, Lynch had this to sav:

"

eeseessis the quality of legal services. in the public
cector (including services of lawyers in salaried
employment in the povernment) is likely to be inferior to
the lepal coumselling obtaified by private clients. .

The concentration of legal aid under capitalism Las also bteen in
the area of legal defence 1iH criminal cascs and very little on eivil
matters. Very little hus been doné ifi the ares of general lepal advice
aceess to which capitalists have made part and parcel of their ovm daily
social existence. The emerging so-called “"public legal - education
prograumes”, mostly  funded by hypoctitical bourgeois philanthropy,
attempts to fill such gaps. However, the extent to which proper public
education cah  be carried out &mong Lhe masses wulio need the type of
education as vould arm them to overthrow the capltalists and dismantle
tlie capitalist productiorn velations i obviously- officially
circumscribed under capitalism.

' vhatever the limitations of all these approaches to the delivety of

legal services to the indigetit working classes tihder cdpitdlist may Le,
however - and these limitations ate fundamental ahd cannot be glossed
over - it is still hecessary to recognise tlie necessity of retaining and
further demanding the expansioit of such setvices. 1n patrticular, the
public legal educstioh approach Hag the potential not only of dealing
with isolated individiual cases but also arming a larger- eection of the
working class and peasants with knowledge of the limitaticns of pursuing
their freedom thlough boutgeois laws.

In purstiing all tliese efforts of expanding dhd improving the gains
of the labouring massed indef capitallsm, we must guard against falling
into the trap of bourgevis and petty-bourgeois socialism which are
nothing btut charity and philanthropy within capitalisw., We must also
distinguish betveen the needs of the labouring, exploited masses which
is reflected in the ideolopy and revolutlomary struggles of scientific
socialism or Marxisw-Leninism.and the appealing, bLut false, bourgeois
~ and petty-bourgeois "socialisms" which preach peaccful and legal means
. 2s the only roads to socialism. In other words, even if we were to
assurme the impossible that capitalism is able to provide equal lepgal
services to all, the capitalist legal ielatiotis and laws. that vwould
prevail are reflections of ecototmiic relatiohs of ldequality and
exploitation, There 4til1l exists and would still exist the nwed Ffor the
working clasc and the poor peasantry to lock beyoud legal aid under
capitalism and to struggle for the overthrow of the bourgeois social
order. Por, without a fundamental social tratisformation carried out Ly
the wajority of the masses now under capitalist oppression, the
capitalist State and ite insttuments and institutions of class rule wiil
repain essentially the satie,

2. Lyncl, op. cit., note 11 at pp.92-93.
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It is only by fundaniental transformdtioti in the waterial couditions
of production and exchange atid the resiilting materisl ability of all te
afford the Courts' ahd latiyers' coste, if payments are needed at all,. as
vell as the transformatiun of oppressive bourpeols laws and the creation
of socialist lcgality and law that the working classes can truly enjoy
raal equality before the dau.  Already, suiveys carried ott on the
articulation of access tou legal scrvices in developed and scni~developed
socialist cotintries show the superiority of soclalism over
capitalise.(23)  Sociallnm does not sdfply inherit and tratisplant the
bourgeois Coutrt, Lhe tourgeois Judpe and the bourgeois atlvocate or
lavyer,(2 It creates new laws, new Courts, new judges, new judicial
processes attd new lavyeis:

"Socialism has, by overcomihg those sbocial conditions
which iake the advVocdtes only tod frequently to become
certainly  Sonetimes  very atrtfiil law-jugglers in  the
interest and pay of the client with the highest bid, given
back to theti thelt moral teputation: Dy making such a
statemetit the pavticular merits of progressive lavwyers are
not intepded tov bLe depreciated but rather emphasized,
Lecauze 1t is them wvho tnder tlie capitalist relations,
vhich treat everybody &hd Everything s8 & mnere coumodity,
preserve their iitegrity and confront Lourpeols justice
with democtatic copmiitment.

in 2Zitbabwe where the Govetntetit, throuph’ the ruling Party,
ZALU(PF), liad adopted scientific soclulisti as the tdevlogy of the State
and soclety, it is pertinent that approaches to legal aid and advice Le
structured in  line with and be approached from the position of using the
system as & tool for the struggle for socialism and not sinply a
reproduction of the bLourpeols models we have already shown to Le
essentially Dankrupt., It 1s not only the Minister of Justice, Legal and
Parliamentary Affairs(20) ot the Attoriey Ceieral(27) vl have expressed
tlie Coveinnment's desite to make acteds to itstitutions of justice
affordable to all or to enstre that a1l vl need legal advice do get
thew. Access to legal services by all and the diswantling of colonial
bourgeois lepal structures is an immediate declared policy of the

23. See, RE. Wenberek, “Socialist Countries! Fastern Europe”, in F.I.
Zemans, op.cit. note 20, pp.272-207,

24, See J. Brady, "The Revolution Coties of Ape: Justice and Social
Change in Contemporary Cuba”, din C. Stmner (ed.) Criwme, Justice
and Under-developtiefit (London, Heinemann, 1982) pp.248-300.

25. K. Wunsche, “New lLegal Foundations for Advocates Activities", law
and Legislation ius the G.D.R., Vols, 1-2/1981, pp.5-8, at p.G; See
also, generally, V. Terebijov, The Soviet Court (lijoscow, Progress
Publishers, 1973) and Y. Stetsoveky, The Right of the Accused to
Defence in the USSR (Moscow, Progress Publishers, 1982).

26, See a patliamentary question reply by the liinister, Cde. E.
Zvobgo, reported in the Nerald (Harare) 3/2/1984.

27. Sec a report in the Herald (Marare) 6/2/1984.
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Government.{28) Iy 45 in thie light that it is incumbent upon those of
us charged with the responsibility tu train new lawyers who will go into
private practice, to the bench, public employment and all institutions
needing legal kinowledge to endeavour to provide the correct idealogical
and legal orientation to our students. To the extent that the legal
superstructures are products of and must correspond to uiaterial basis,
our participation 4in ensuring that the legal dinstitutions are
transformed do, of necessity, require us to pavticipate in all spheres
of the struggle for socialism. ’

One cannet bulld a ‘pood socialist judicial system (which ensures
that the masses participate in making the laws and in the determination
of cases in the courts) in a soclety 1n wliich the wealth and hence
social pover rewmain in the ‘hands of the winority capitzlists. The legal
superstructure reets and reflects the dominant economic . structure in
society but the two didlectically, not mechanistically, influence eacl:
othet. In other words, lawyers need to view legal aid ‘and services as
forms and media for class struggle and not as ends in themselves. It is
only in a society where the working people have dominating economic and
political power that social equality, including equality before and of
zccess to the law, will prevaill. That soclety cabh only be a socialist
society. : '

1. N
28. Republic of Zimbabwe, Transitional Mational Development Plau,
1982/83 — 1984/85, vol. 2, (llarare, Govt. Printer, 1983) Chapter:

. XXII and XXIII.
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