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CRIMINAL LAW TREATMENT OF SEXUAL ACTIVITY

After Lesotho was disannexed from the Cape Colony in 1803, a

General Law Proclamation the following year provided that in all

legal proceedings, both civil and criminal, the law to be applied

was the law for the time being in force in the Colony of the Cape

1of Good Hope in so far as the circumstances permit. Provision 

was made for the continued application of customary law in cases where 

all parties are African. The result of the reception of Cape Colonial 

law under the Proclamation is that the modern criminal law of Lesotho 

is the South African common law of crimes as modified by Lesotho 

legislation. With regard to sexual offences customary law is not 

directly significant. While customary law may be relevant in some 

criminal prosecutions involving sexual conduct in deciding if the 

essential elements of the offence are present, it is the common law 

which defines the offence unless superseded by statute.

• Abortion

Very little information is available concerning the traditional 

approach to the question of abortion in Lesotho prior to the arrival 

of Christian missionaries and the introduction of European law in the

19th century. However, the existing sources do strongly suggest that 

abortion traditionally was considered to be a matter that fell 

within the province of the family for resolution rather than the 

indigenous courts. In 1Q73, two years after the annexation of 

Basutoland to the Cape Colony, a Commission was appointed by the 

Cape Colony legislative assembly to inquire into the laws and 

customs of the Basotho people. The Commission sitting in Basutoland
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received evidence from a number of Basotho who were thought to be 

particularly knowledgeable in the customary law. George Moshesh, son 

of the founder of the Basotho Nation, who at the time was an inspector 

in the Basutoland Police, was asked by the Commission the following 

question to which he answered:

"What is the law with regard to abortion? * - Never heard
' • 2

of any punishment being inflicted for this offence."

The same question was pul to Sofonia Pioshesh who had experience 

in the King’s judiciary and he replied: -

3
"There is no law about it (^abortion I end no punishment."

oupport for this position was provided by Ashton in the first

full-length study of the Basotho by a professional anthropologist.

Based on field work in 1935-6 and thereafter, Ashton found it

impossible to obtain data on the incidence of abortion but did learn
4

that abort ifacients were known and used. In his study of the

customary law and the indigenous courts, he concluded that abortion

was a matter which was dealt with by a family concerned rather

5
than in the courts.

Whatever the earlier indigenous law and attitudes of the Basotho 

on the subject of abortion, the legal position, at least, was altered 

by the introduction of European low into the country. In order to 

ascertain the present Lesotho law relating to abortion, it is 

necessary to look to the South African criminal law dealing with 

abortion. Lesotho has no statutory law with regard to the offence 

of abortion as such and while South Africa has recently enacted 

legislation which replaces the common 1 w dealing with the crime 

of abortion, this legislation has no application in Lesotho.
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It is necessary therefore to examine the common law offence of

7
abortion as it has been developed in Southern Africa.

Surprisingly, no reported case in Southern Africa has ever

given a definition of abortion. In fact, very few decisions dealing

with the law of abortion have appeared in the law reports and the

few reported cases have been concerned with issues peripheral to

8
the fundamental problems. Because of the paucity of case law,

both courts and academic writers dealing with the criminal law of

abortion rely heavily on the Roman-Butch law authorities who wrote

9 .
in the 17th and 18th centuries. Also, English decisions may be 

referred to on an uncertain question on the common law of abortion.

A 19th century South African decision treated abortion as a

ID
species of infanticide but this case has not been followed.

The early Roman-Dutch criminal law writers were very much concerned 

with the question of the stage of maturity reached by the foetus at 

the time of the termination of the pregnancy in relation to the 

seriousness of the offence but the law as it has been developed in 

Southern Africa has disregarded this issue. ^  It is considered that 

the offence of abortion consists in the unlawful and intentional

12
killing of a living human foetus at any stage of its development.

There is disagreement among leading contemporary writers on South

African criminal low as to whether the offence of abortion requires,

in addition to the killing of the foetus, the causing of the foetus

13
to be expelled from the uterus. However, there is no judicial

9

decision on this point. If the foetus is not living at the time of 

the effort to terminate the pregnancy or in fact there is no pregnancy 

or means are employed which are impossible, there is clear judicial 

authority that the lesser offence of attempted abortion may be committed,

/In looking...



In looking at the fundamental problems raised by the crime of

abortion of primary concern is the requirement that the abortion

be performed unlawfully. What is a lawful abortion? Certainly,

the consent of the woman in itself is no defence. In fact, the

woman would, by consenting to submit herself for an abortion, be

15
liable as a socius criminis (a partner in the offence).

However, the woman's consent would be required for a lawful

therapeutic abortion. It appears that therapeutic abortion has

never been the subject of a reported decision in the courts of

Southern Africa. In the absence of any judicial authority defining

the nature of a lawful abortion, it is necessary to turn to other sources.

Some of the 17th and 10th century Roman-Dutch authorities did

express opinion on the question of whether an abortion could be

performed without criminal liability in the case where it was necessary

to save the. life of the mother, concluding that in such circumstances

16
an abortion was justified and not punishable. Contemporary

criminal law writers in South Africa e in agreement that the

defence of necessity may be successfully raised in the situation

17
where an abortion is performed to save the life of the mother.

But beyond this narrow justification based on necessity lies a wide 

area of uncertainty and speculation. How immediate must the danger 

to the mother’s life be? Does the danger have to be organic or may 

it be to her mental health? Will a threat of suicide by a pregnant

woman which is believed to be serious and probable justify an abortion 

on the ground of necessity? May a therapeutic abortion be performed 

on a young girl who has been raped or in the case of pregnancy 

arising from an incestuous relationship? Is a : erious impairment 

of health, mental or physical, falling sliort of clanger to the

- 4 -
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woman’s life, sufficient grounds for termination of the pregnancy?

May a defective foetus be destroyed? To these questions the common

law of South Africa and of Lesotho provides no answer because they

were not questions which the old Roman-Dutch authorities considered

in their writings and there is no case law.

One authoritative South African criminal law text does express

the opinion that the English decision, R. v Bourne is probably

18good law in South Africa. Since the courts in at least twelve

19Commonwealth countries have followed the Bourne decision it seems

probable that serious consideration would be given its application

in Lesotho if the issue was before a Lesotho court. R. v. Bourne

concerned the prosecution of a very prominent surgeon for an abortion

performed in a famous hospital on a girl under the age of 15 years

who had become pregnant as a result of rape with great violence.

Since the accused was found not guilty, the statement of the law is

contained in the judge’s direction to the jury where he states that

a surgeon need not wait until the patient was in actual peril of

death but had a duty to perform the operation if he had reasonable

grounds and adequate knowledge to be of the opinion that the

continuance of the pregnancy would be to make the patient a physical 
20

and mental wreck. While no firm data exist, it is generally

believed that the medical profession in Southern Africa did not

always confine itself to the narrowest interpretation of necessity

but, as in the Bourne case, terminated pregnancies where the mother’s

21
health, physical or mental, was in danger. It seem3 reasonable 

to suppose that a somewhat similar approach is taken in Lesotho 

today»
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Substantial support for reform of South Africa's abortion law 

developed in the 1960's for rearsons which ore relevant to Lesotho. 

Undoubtedly, the interest in reform was a reflection of the general 

movement throughout the world to bring antiquated abortion laws 

into line with 20th century attitudes and circumstances. As 

elsewhere, the major criticism of the existing law of abortion 

was concentrated on two defects which it was argued legislation 

could correct.

One abjection to the South African common low of abortion was

to the large area of uncertainty particularly with regard to when

a therapeutic abortion could be performed with freedom from the risk

of criminal liability. This was of obvious concern to the medical

profession. Reputable medical practitioners who perform,ed pregnancy

terminations in circumstances where the law was unclear or silent

did so subject to the risk of prosecution. While it was true that

in such cases it was known that law enforcement authorities were

lenient and reluctant to initiate prosecutions, nevertheless the

possibility of criminal liability, however remote, was a source of

uneasiness. The medical profession's interest in the subject of

abortion law was shown by a Symposium on Therapeutic Abortion held

at the Interim Congress of the South African Society of Obstetrician

and Gynaecologists in 1968 at which a paper on therapeutic abortions

22
and the South African law was presented.

Another major criticism of the existing law was based on the 

contention that because of the restricted area of permitted 

abortions, the law encouraged resort to illegal abortions performed 

by medically unqualified persons or to efforts at self-abortion. 

There was recognition that the death rate from illegal abortions

/in South ...



in South Africa was very high. Within the period of one year,

3.950-59* 1,436 incomplete abortions were treated at Groote Schuur

23
Hospital in Cape lown. In 196U, the same hospital in a Report

from the Gynaecological Department noted that the new septic 

abortion unit had ’the highest bed occupancy and the greatest 

patient turnover of all wards in Groote Schuur Hospital1. ^

The movement towards reform of the abortion law in South Africa 

culminated in the Abortion and Sterilisation Act 2 of 1975. The Act 

replaced the common law and gave definition to the crime’s element 

of unlawfulness. It also provided penalties for the offence and laid 

down procedures to be followed in performing lawful abortions.

Section 3 (l) provides that lawful abortions may be done only by a 

medical practitioner and only under the following circumstances: -

(a) where the continued pregnancy endangers the life of the 

woman concerned or constitutes a serious threat to her 

physical health;

(b) where the continued pregnancy constitutes a serious threat 

to the mental health of the woman concerned;

(c) where there exists a serious risk that the child to be born 

will suffer from a physical or mental defect of such a nature 

that he will be irreparably seriously handicapoed; and

v.'here the foetus is alleged to have been conceived in 

consequence of ’unlawful carnal intercourse’ (rape, incest 

or intercourse with a woman who is an idiot or imbecile).

Section 3 of the Act also prescribes elaborate procedures which

must be followed to ascertain if in fact one of the statutory grounds

for performing a lawful abortion is present. In each case, two medical

practitioners, other than the practitioner performing the abortion,

must certify by written opinions the existence of the ground relied

upon for the lawful abortion. A medical practitioner who gives the

- 7 -
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certificate required under s. 3 may not perform or assist in any 

way in the abortion in question. Failure to comply with the various 

procedural requirements makes a practitioner liable on conviction to 

a fine not exceeding five thousand rand or imprisonment for a period 

not exceeding five years or both fine and imprisonment, (s. 10). 

Section 5 requires all lawful abortions to be performed only in 

State-controlled hospitals and imposes the same penalty for failure 

to comply.

Leaving aside the combersome procedure required to authorise an 

abortion, the South African Act has certain provisions which appear 

to present serious problems for both the medical profession and the 

public. The most important is the problem posed by s. 3 (l) (a) 

which restates the common law position by providing for a lawful 

abortion 'where the continued pregnancy endangers the life of the 

woman1 but adds a new procedural requirement of the written opinions 

of two independent medical practitioners in support of the fact.

It should be noted that in addition J these two written opinions, 

s. 6 requires that the medical practitioner in charge of the hospital 

where the abortion is to be performed must give his written authority 

before the abortion. Most modern legislation on abortion which 

includes the independent medical opinion requirement, also makes 

provision for dispensing with the requirement where the medical 

practitioner faced with the decision is of the opinion, formed in 

good faith, that the termination of the pregnancy is immediately 

necessary to save the life or prevent grave injury to the woman.

The South African Act makes no provision for the emergency situation. 

The absence of any qualification on the need for two independent 

medical opinions and the authority .n writing from the medical

/practitioner...



practitioner in charge of the hospital introduces doubt into the 

one area in which the common .law of abortion was clear. The medical 

practitioner in South Africa who perforins an emergency abortion to 

save the life of the mother without complying with the procedural 

requirements is placed in the position where he must rely on the 

defence of necessity or on the unlikelihood of prosecution under 

the circumstances. While the defence of necessity was recognised 

under the common law, it is not at all certain that it would be 

available to a statutory offence created by an Act which expressly 

provides in s. 2 'No person shall procure an abortion otherwise 

than in accordance with the provisions of this Act.' The other 

choice open to the medical practitioner is to depend upon the good 

sense of the law enforcement authorities but this is, of course, 

the feature of the common law situation which was so objectionable 

to the medical profession. A similar problem is produced by the 

requirement that an abortion may only De performed in a State- 

controlled hospital, here, again, modern legislation on abortion 

which includes the requirement i iat abortions be carried out in 

recognised hospitals or clinics usually makes provision for emergency 

situations where immediate termination of pregnancy is necessary.

The absence of such provision in the South African Act appears to 

be a serious defect.

Overall, the 1975 South African Abortion and Sterilization Act 

presents an impression of extreme legislative suspicion which imposes 

on the medical profession an unnecessarily complex set of requirements. 

For example, in the case of a woman who seeks an abortion of a pregnancy 

resulting from rape, at least five persons are required to make 

decisions on the question of ten. Lnation of pregnancy: the medical
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practitioner who is to perform the abortion, two other medical 

practitioners whose opinions are required under s. 3 (l) (d) (aa) 

that the pregnancy is due to the alleged rape, a certificate from 

a magistrate based on police documents (s. 6(4)) and finally the 

written authority of the medical practitioner in charge of the 

hospital where the abortion is to be performed (s. 6 (l)). One

may compare this with the simplicity of R_*_ v_. Bourne and the

requirement that the physician’s decision be made in good faith,

Whatever the defects of the 5outh African Act, it has immediate 

significance for Lesotho. Because of the size .and geographical 

position of Lesotho, a woman residing in Lesotho who is pregnant 

under circumstances which allow for a lawful abortion in South 

Africa may, if she can afford it, cross the border and have her 

pregnancy terminated at the nearest hospital.

Less immediate but of importance is the fact that with the 

enactment of the South African Abortion Act, only Lesotho, together

with Swaziland and Rhodesia still continue under the South African

25 .
common law of abortion. Also, Lesotho and Swaziland appear to be

the only Commonwealth, countries without any statutory provisions

2 6on the subject of abortion.

The two major criticisms leveled at the common law of abortion 

seem relevant to Lesotho as well. The uncertainty due to the absence 

of case law and the need to resort to speculation about the probable 

criminal consequences of a pregnancy termination except for the 

preservation of life is the present position in Lesotho*. While it 

appears that no Lesotho medical practitioner has ever been prosecuted 

for committing an illegal abortion, nevertheless the situation seems 

unsatisfactory for two reasons. Selective enforcement, i.e. prosecution

/of the ,.,
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of the unskilled abortionist and not the reputable physician who perform 

what may be an illegal abortion in a hospital for therapeutic reasons, 

may seem to be reasonable solution. The simple objection is that 

discretion so exercised is unlawful. The answer is not, it is suggested 

to rely on the intelligent use of discretion by enforcement authorities 

but to bring the law into conformity with generally accepted practice. 

The second objection is that it places the Lesotho medical practitioner 

in a vulnerable position where he could find himself charged with the 

crime of abortion, though he acted in good faith, because of pressures 

placed on law enforcement authorities or because of a personal 

prejudice of a person with power to piosecute.

'"With regard to the second criticism of the common law of abortion, 

that by being unduly restrictive, the law encourages illegal abortions 

which often have- tragic consequences to the woman involved,- no data 

exist for Lesotho on the number of illegal abortions or the number of 

deaths or serious impairment as £ result of such abortions. The 

available criminal statistics in Table 1 below indicate the existence 

of an aboition problem in Lesotho without, of course, providing any 

real measure of the size of the problem.

The general impression is that requests for termination of pregnancy 

by women to medical practitioners in Lesotho are not uncommon and resort 

to clandestine abortions in neighbouring South Africa have in the past 

occurred with some frequency. It is also apparent that self—induced 

abortions and non-professionally-assisted abortions take place and 

on occasion become known to the police and are the subject of 

prosecution.
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L A u L c  i

ABORTION STATISTICS FOR THE YEAR5 1972 - 1977

(1) Arising during year: cases known or reported to Police;

(2) undetected; (3) acquited; (4) Nolle prosequi;

(5) Convicted; (6) Investigation incomplete.

YEAR (1) (2) (3) (4) (5) (6)

1972 30 15 - 4 8 11

1973 49 11 1 - 30 7
1974 44 15 4 - 20 5

1975 42 10 3 - 12 17
1976 IB 2 1 4 11

1977 23 9 2 1 3 0

TOTAL 214 62 10 6 77 59

Source: Off ice of Commiss ioner of Police, Maseru.

The question whether more liberal abortion laws reduce deaths

and injuries caused by illegal ’back-street’ abortions or attempts

at self-5_nduced abortion has been widely debated. In an article

appearing in a South African law journal shortly before the

enactment of the new legislation, the writer expressed doubts that

a reduction of illegal abortions followed from a liberalization 

27
of legislation. However, the Lane Committee appointed in 1971

to review the operation of the United Kinydom abortion law, after

two and half years of taking evidence, reached the conclusion that

the incidence of illegal abortions and resulting complications and

20
deaths had decreased since the Abortion Act came into force,

oimilar conclusions were reached by a Canadian Committee appointed

29
to examine the working of the Canadian abortion law,

/T'l ough the •,.

'] '

)/
i



Though the number of illegal abortions both before and after

legislation must always be a matter of speculation and not calculation>

there does seem good reason to believe that legislation may reduce

the number of illegal abortions with their concomitant effects.

But the reduction is dependent upon the type of legislation adopted,

A useful classification of abortion laws has been suggested which

divides the laws into four types: (l) Common law, (2) Basic law,
30

(3) Development law, and (4) Advanced law, Lesotho falls 

into type one because of its total reliance upon the common law.

The Botswana Penal Code provisions represent a variety of type two

31
which is basic prohibitory legislation. Much basic legislation 

simply codifies the common law prohibiting the unlawful and intentional 

killing of a foetus and leaves the courts free to decide under what 

circumstances an abortion is unlawful. Developed law is reached 

when, in fact, judicial decisions clarify the basic prohibitory 

legislation, e.g. the application of the rule in R. v. Bourne.

The last type, advanced law, is achieved when detailed legislation 

authorising abortions for a number of stated reasons is enacted. 

Examples of advanced laws are the British Abortion Act 1967, the 

Zambia Termination of Pregnancy Act 1972 and the South Africa 

Abortion and Sterilization Act 1975.

For the purpose of analysis and comparison, advanced laws for 

the termination of pregnancy may be considered under two headings: 

indications or grounds for termination of a pregnancy and provisions 

for implementation or procedural requirements.

Advanced legislation, in addition to restating the common law 

position permitting abortion to save the life of the woman, always 

makes provision for termination of pregnancy for health reasons.

A h e  precise. .,
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The precise language used in such a provision determines the 

character and direction of the .law. -an he illustrated by

comparing the South African and the British or Zambian provisions. 

Section 3 (1) (a) of the South Africa Act provides that the 

continued pregnancy must constitute a serious threat to the woman's

physical health and the abortion must be necessary to ensure the

physical health of the woman. CJn the other hand, the Zambia

provisions (s« 3 (l) (2)) and the British provisions (s. 1 (i) (2))

are expressed in terms which provide that the continued pregnancy

must involve a risk of injury to physical health 'greater than if

the pregnancy 'were terminated’. South Africa, in effect, gives

statutory expression to the necessity rule with regard to physical

health, while the British and Zambian provisions go beyond it and

also expressly provide that in determining the risk to health of

the pregnant woman, her environmental situation is relevant. Because

of the well-documented fact that for all age groLps the death rate

for first-trimester abortion is substantially lower than childbirth

mortality, the language of the British and Zambian statutes by

measuring risk to health in terms ef abortion or continued pregnancy

32
permit termination during the period of the first trimester.

Unlike South Africa, the statutes of Britain and Zambia do not make 

separate provision in the event of rape, incest or pregnancy of 

mentally defective women. Such cases will fall within the terms 

of the main provision which includes risk to both physical and 

mental health.

The fundamental difference between the provisions noted above 

has important consequences with regard to the i ojactive of reducing 

illegal abortions and the resulting do i I s and serious injury to
I
I

~ 14 -

/the women ...



the women involved. While the British and Zambian legislation 

makes it possible to accomplish this objective, it is difficult 

to see how the South African Act could substantially reduce 

illegal abortions.

The second feature of modern abortion legislation are provisions 

relating to implementation which commonly provide that a lawful 

abortion must only be performed in a hospital as defined in the 

statute and then only when additional medical opinions are obtained. 

It is on the question of independent medical opinions that much 

criticism has been directed. A recent study of Commonwealth abortion 

laws while recognising the value of the traditional second opinion

in medical practice, states 'but its use in the legality of an

33 T
abortion decision has become perverted1. Indeed, it rs doubtful

whether the requirement serves any real purpose since a medical

practitioner wishing to perform an abortion may shop around for 

satisfactory medical support for his decision. In addition, the 

requirement may impose difficulties in a country where medical 

practitioners are few in number. Certainly, the complex procedural 

requirements of the type contained in the South Africa Act would 

seem to be undesirable for Lesotho. The implementation provisions 

in a number of advanced laws also contain a conscience clause which 

permits medical personnel as well as medical practitioners to

excuse themselves from participation in the termination of a

34
pregnancy on the grounds of conscience. The only problem raised 

by such a provision is whether there should be some qualification 

which would exclude the conscience clause where the necessity to 

save life or prevent serious injury requires such participation.

/(lost fundamental ...
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Most fundamental law reform involves the need for assessment, 

and education of public attitudes. In order to determine the 

attitudes of the people of Lesotho to the question of abortion, 

the Law and Population Project prepared an abortion questionnaire 

which was included in a national survey conducted by the Lesotho 

Distance Teaching Centre from November, 197B to January, 1979.

The survey procedure was to select eight rural villages at 

random from the 1976 Census of villages. Included in the sample 

were villages in the mountains, foothills and lowlands. In addition,

two urban areas were selected for interviewing. The field work 

was carried out by four interviewers, two men and two women.

The male interviewers interviewed men and the women interviewed 

women. Within each village or urban area selected all the adults 

(people over the age of eighteen) in every other household were 

interviewed so that half the households in each 'cluster1 were 

sampled. The interviewer read a total of thirteen questions 

dealing with different circumstances and asked whether the 

respondent felt that abortion was justified in each case.

The results of these questions are set out below. The numbers 

in brackets show the basis from which the percentages were 

calculated.

T A B L E  2 

ATTITUDES TOWARDS ABORTION

QUESTIUN: Do you think that abortion is URBAN RURAL
justified in this case? ^ ^

(n « 93) (n = 352)

~ 16 -

Ql An expectant mother is ill and the
YES 41 15

doctor tells her that she may die Mri
ND 59 01

during childbirth. Do you...? . /u .
jJ/K (Jonrt know) 4

/Q2 ...
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QUESTION: Do you think that abortion is URBAN
justified in this case? %

Q2 An expectant mother is told by a YES 39

doctor that if she has the child NO 60

she will remain ill for the rest ' D/K 1

of her life. Do you...?

Q3 An unmarried woman who is under the YES 23

age of 16 finds herself pregnant. NO 7b

Do you •.. ? 1 ' D/K 1

Q4 An unmarried woman over the age of YES 16

16 finds herself pregnant. NO 04

Do you ... ? D/K

Q5 A woman has been raped and finds YES 27

herself pregnant. Do you ... ? NO 73

D/K

Q6 A woman finds herself pregnant as ‘ YES 35

a result of incest. Do you ...? NO 65

i D/K .
I ’

Q7 A married woman is made pregnant by YES 31

a man who is not her husband. NO 68

Do you ... ? __ d/K 1

Q0 After a medical examination, a doctor YES IB

has told a woman that her future NU 61

child will be born with a serious D/K 1

handicap such as deafness or blindness.

' Do you .,. ?

Q9 An expectant mother does not want YES 29

the child. Do you ? NO 71

' D/K

/Q10 .

/

RORAL
%

14

83

3

7

91

2

4

94

2

12

86

2

12

87

.1

9

90

1

8 

90

2

7

91

2
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QUESTION: Do you think that abortion is
justified in this case?

URBAN RURAL.
V-/*>

Q10 Doth the expectant mother and 

the future father do not want 

the child. Do you ... ?

YES

NO

D/K

32,

67

1

13

05
->

Qll The prospective parents are very YES 16

poor and cannot afford to feed NO 03

and clothe the child when it is D/K 1

born. Do you 0.. 7

8

92

Ql2 A woman is breast-feeding young

twins and finds that she is pregnant 

again. The birth of a third baby 

will mean that the other two will 

not be fed well and will probably 

become sick. Do you .e. ?

YES

NO

D/K

18

81

1

7

93

Q13 A pregnant woman is insane and/or 

idiot. Do you ... ?

YES

NO

D/K

39

59

3

17

00

3

Q14 This is a SUB-QUESTION of Q13, and 

is addressed to those who answered 

YES to that question 13:

Why do you say YES?

- Because the woman will not be

able to care for the child?

- Because the child will grow up to be 

insane or an idiot?

79

21

88

12



Factors Affeeling Attitudes towards Abortion

Although inost of the sample disapproved of abortion in all 

circumstances, there 'was a significant difference between the 

urban and rural samples; however, because of Lesotho's small 

urban population, the rural response more accurately reflects 

the general attitude. In order to investigate differences in 

attitude which might arise from sex, age, religion, education and 

knowledge of family planning, these factors were cross-tabulated 

with the answers to the questions on abortion. The age and sex

variables are noted in the following table

T A B L E 3

Attitudes : Age and Sex Factors

(Percentage of those who believed abortion justified
in response to questions set out in Table 2 above)

» "■ •' - 19 -

Men 
under 35

Men 
over 35

Women 
under 35

Women 
over 3

luest. (n*=4l)* (n=109)* (n=152)* (n-143)

1 •

j* 
CJ\

%
17

%
16

%
20

2 41 .... 16 17 17

3 39 13 7 4

4 26 7 6 3

5 36 12 14 14

6 40 16 13 10

7 41 14 10 9

0 34 12 8 6

9 38 13 9 6

10 53 25 10 9

11 32 10 9 4 .
12 27 10 6 6

13 46 21 16 23

* Basis from which percent s have been calculated vary slightly 

from question to question because of the exclusion of the Don't Know 

responses.
/There is ...
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There is, of course, a significant difference between the 

attitudes of men and women under 35 years of age. It should be 

noted that men under the age of 35 years of age are under-represented

5.n the sample because of the absence of men in this age group from 

Lesotho and that it is this category which gives the most facourable 

response to the questions, e.g. question 10, where both father and 

mother do not want the pregnancy to continue, 53% thought an 

abortion was justified.

Religious affiliation was cross-tabulated with attitudes 

towards abortion but in no case did the results show any significant 

difference between those of different religious affiliations.

For example, the denominations were divided into two groups:

Roman Catholics and Protestants, 22% of the Roman Catholics 

believed that an abortion was justified to prevent the death of 

the mother compared with 21% of the Protestants. A similar pattern 

occurred with the remaining questions.

The national, survey included a question to determine knowledge 

of family planning. This, together with the educational .level of 

the sample, was cross-tabulated with the answers to the questions 

on abortion and the results are as follows: -

T A B L E  4

Education and Knowledge of Family Planning

(percentage of those who believed abortion justified in 
response to questions set out n Table 2)

Standard 4 education or less Standard 5 education or more

Bon know Know
about Family Planning 

Question (n=145) (n=82)

Don 't know Know
about Family Planning 

(n=B3) (n-135)

1 7 29 15 36
2 7 26 13 32
3 4 10 4 21
4 1 4 3 15
5 5 14 13 28
6 6 18 14 28
7 7 14 10 23
e 7 B 3 . . . 19
9 . . .  5 14 6 20

10 10 23 11 26
11 a 1 5 20
12 5 4 4 19
13 15 25 12 31 /Considering*



Considering the implications of the above table, it apparent 

that knowledge of family planning is a significant factor in 

attitudes towards abortion. While education makes a difference, 

it appears less significant, at least at the non-university level, 

than a knowledge of family planning. Combined education of a 

standard 5 or above and knowledge of family planning substantially 

increases the response which finds abortion justified*

In order to determine attitudes towards abortion at Lesotho’s 

highest educational level, the Department of Statistics of the 

National University conducted a survey on behalf of the Law and 

Population Project in March 1979 using the same questions which 

were used in the national survey to enable comparisons to be made. 

The results of this survey are set out below,

T A B L E  5
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University Attitudes towards Abortion

(Percentage of those who believed abortion justified 
in response to questions set out in Table 2 above)

Male Female TOTAL

Question (n = 50) (n -- 36) (n = 86)

1 9U 09 ' 90

2 72 75 74

3 40 47 43

4 16 22 20

5 70 89 78

6 38 61 * 47

7 26 42 33

6 62 69 66

9 22 36 29

10. 36 53 44

11 34 50 44

12 40 55 47

13 56 69 70

Note: the sample of 06 consists of students drawn from all

four years of study plus one fifth year student and

---------
15 members of the academic staff, all of whom were Basotho.
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Comparison of the results of the University survey with those 

of the National survey shows a striking difference in attitudes 

towards abortion. In every question there was significant difference 

between the rural sample and the University samplesond between the 

urban and University samples . There were significant differences 

in all but four questions. In contrast to the consistently more 

favourable response of males under the age of 35 compared with 

females under the age of 35 in the national survey as indicated 

in Table 3, University females gave a more favourable response 

than University males to all questions except question one where 

the response was the same. The greatest differences between 

University males and females were in response to the questions on 

incest, poverty and pregnancy when the mother is mentally disabled 

where the female sample showed a favourable response 23 to 33 percent 

higher than the males. While in no case did the national survey 

show a majority in favour of abortion in any question, a majority 

of the University sample believed abortion was justified in seven 

out of the thirteen situations and in the case of the female sample, 

nine out of thirteen. It is interestinn to note that the situations 

in which a majority of the University sample would consider an 

abortion justified parallels the statutory grounds which permit 

an abortion in South Africa under the recent legislation*

Conclusion

The 1974 National Population Symposium held in Maseru rejected

35the liberalisation of Lesotho’s abortion laws and the 1970-79 

national survey results which have been discussed overwhelmingly 

support this view. The Symposium repuj-L ! that the majority view
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was that unwanted pregnancies should be prevented through

36
contraception rather than termination through abortion.

Certainly liberalisation of Lesotho's abortion law as a conscious 

means of limiting population growth is not only undesirable but 

is clearly unacceptable to the people of Lesotho. At the same 

time, it should be recognised that contraception except in rare 

cases does not offer an answer to pregnancies resulting from rape 

or incest or where the mother is mentally disabled or very young 

or where the foetus itself is defective. Also, circumstances which 

could not have been anticipated which seriously affect the health 

of the mother may arise efter the pregnancy.

Given the generally unfavourable attitude towards abortion in 

Lesotho at present, it would appear that the needed clarification 

of Lesotho's abortion law is more likely to come, if at all, by 

judicial decision rather than legislation. In the future, the 

growing urbanisation and increased education may well create a 

shift in attitudes which will produce pressure for legialation.

When this stage is reached, it will be important to recognise 

the wide variations in modern abortion legislation and to select 

an appropriate model for adaptation to the Lesotho situation*

Advertising;

The Regulation of Advertisements Proclamation regulates and

controls publication of advertisements relating to certain medicines

37
and rnedrcal treatment. Section 1 (d) prohibits advertisements 

concerning cures for sexual habits or for the promotion of sexual 

virility, desire or fertility. I here is no express prohibition 

on advertisements which are aimed at promoting the use of fertility
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control devices or offering treatment or advice for fertility 

reduction. Section 3 prohibits publication of advertisements far 

articles which are calculated to lead to their use for ’procuring 

the miscarriage of women'. The Proclamation excludes from criminal 

liability persons who publish otherwise prohibited advertisements 

in publications of a technical character intended for circulation 

among medical practitioners, chemists, druggists and hospital 

managers.

Sterilization

Lesotho has no legislation dealing expressly wi.th sterilization. 

Such an operation is regulated by the law generally applicable 

to surgical operations and medical practice. In the case of 

sterilization purely for the purpose of preventing conception, 

the legal position under the common law is uncertain. South African 

legislation in 1975 made provision for the control of sterilization 

by prescribing procedures which must be followed. ^  The Act does 

not impose any restrictions concerning the reasons which motivate 

the consent to sterili.zati.on but prior to the Act questions were 

raised about criminal liability arising from certain sterilization

operations. A leading textbook on South African criminal common 

law states: -

, , "Consent will only justify operations without any curative 

purpose, such as castration or sterilization, if a legally 

approved objective is striven for."

It is suggested by the authors that a legitimate objective 

might be therapeutic or eugenic but would not include sterilization 

for purely personal reasons, e.g. xunl pleasure without the

danger of pregnancy. However, neither South Africa or Lesotho

/have ....
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have judicial decisions providing any authority on the question.

In spite of the unsettled legal position, sterilizations are 

performed in Lesotho for the purpose of family limitation. 

Sterilization is also readily available to those who can afford 

the operation by crossing the border into South Africa. While 

sterilization in Lesotho today is an infrequent method of limiting 

family growth, in the light of the preceding discussion, it would 

seem desirable for Lesotho to clarify the law on the subject.

Infanticide, Crimen Exnositionis Infantis and Concealment of Birth

Infanticide and Crirnen Expositionis Infantis are both common

law offences while concealment of birth is a statutory crime. It

is convenient to consider these offences together because of their

close relationship under Lesotho’s criminal procedure and their

substantive similarity.

Under the common law infanticide is not a substantive crime but

in the case of an intentional killing merely a particular type of 

40
murder. However, the Lesotho Criminal Procedure and Evidence

Proclamation does make special provision for the punishment of a

woman who has wilfully caused the death of her child under the age 

41
of twelve months. If at the time of the act or omission the

balance of the mother’s mind was disturbed by reason of the effects 

of childbirth, the offence which would have otherwise been murder 

shall be treated as culpable homicide. Also, negligent'abandonment 

of a child rather than a wilful killing may lead to a prosecution 

for culpBble homicide,
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The Roman-Dutch substantive crime of crimen expositianis 

infantis, the exposure or abandonment of an infant, is a recognised 

offence in Lesotho. The crime appears to be committed in two ways:

(1) exposure or abandonment of an infant with intent to kill under 

circumstances that death is 15 kels/ to occur and (2) abandoning an 

infant under circumstances that its death from heat, cold, hunger, 

thirst or neglect might result with an intention not to kill but 

to avoid parental obligations to the child. ^

It is doubtful whether the first form of the offence serves any 

useful purpose since a charge of murder or attempted murder could 

be brought and the Roman-Dutch law treated this form of the offence 

as severely as murder. While the second form of the offence

might well be prosecuted alternatively on a charge of culpable 

homicide in the event of the death of the infant, when death does 

not result it is not clear that, a charge of attempted culpable 

horn..side is available. In ti a absence of a statute imposing special 

liability on a parent who abandons a child, as distinct from a failure 

to maintain, the common law oiTence of exposing or abandoning

an infant provides a way to deal with the case where a child is

45negligently.abandoned and survives.

The.statutory offence of concealment of childbirth makes it a

crime to dispose of the body of a child with intent to conceal the

fact of its birth whether the child died before, during or after 

46
birth. Even if rt is not proved that the child died before

disposal, a person may be convicted under the statute.

The close connection of the throe crimes is shown by the 

Criminal Procedure and Evidence Proclamation which provides that 

if a person is charged with murder or culpable homicide of a recently

born child and it is not proved that the accused killed the child,

/the accused ...
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the accused may be convicted of exposing an infant or disposing

47
of the body to conceal the fact of birth. Prosecutions for

all three offences occur in Lesotho.

T A D L

Concealment of Birth Cxposinq of Infants

YEAR

Cases reported 
to or known to 
Police

Convicted/
Case
proved

Cases reported 
to or known to 
Police

Convicted/
Case
proved

1973 33 21 24 12

1974 49 27 10 0

1975 58 30 13 2

1976 • : • 38 19 9 -

1977 .38 17 10 2

Source: Annual Reports of the Commissioner of Police

While no cases of infanticide are included in the police 

statistics for the period 1973 to 1977, the Department of Prisons 

Annual Reports do list prisoners impiisoned for infanticide:

1972: 19; 1913: 23; 1974: 21; and 1975, the last year for which

this information is available: 16. The absence of infanticide 

•| i'om police statistics and its inclusion in the prison statistics 

probably is a result of a prison classification of offences which 

combines both concealment of birth and exposing an infant under 

the heading of infanticide.

No sociological data have been collected for Lesotho concerning 

infanticide and related crimes but in addition to the usual reasons 

for destruction of infants, it is reasonable to expect that migratory

labour system plays a significant role in these crimes. - A wife 

who becomes pregnant during her husband’s frequent and prolonged 

absence to the mines and farms of South Africa may choose to dispose 

of the child rather than face the anger of her husband on his return 

or she may find an additional child too great a burden to shoulder 

alone.
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Other Sexual Offences

Under the common law are found the uoual sexual offences:

rape, incest, sodomy (sexual relations per anum between males)

and indecent assault. In addition, Lesotho has legislation,

the Women and Girls’ Protection Proclamation, which is directed

against prostitution (particularly procuring a woman to become

a common prostitute or to enter a brothel as an inmate) and against

unlawful sexual relations or indecent acts with a girl under the 

40
age of sixteen. Section 3 expressly makes it a criminal offence

for any person to have 'unlawful carnal connection with a oirl

under the age of sixteen’. Unlawful carnal connection is defined

in the Proclamation as sexual relations other than between husband

and wife. Since a customary' lav-; marriage may be contracted by/with

a girl under the age of sixteen and also under the marriage Act

49
under special circumstances no offence would be committed 

between husband and wife because sexual relations would not be 

unlawful.

Section 3 of the Proclamation does not alter the law with 

regard to the crime of rape. Under the common lav/ rape is committed 

when sexual intercourse takes place outside marriage without the 

consent of the woman and there is an irrebutable presumption that 

a girl under the age of 12 years is incapable of giving her consent. 

Sexual intercourse with a girl of 12 years or over but under 16 

years of age without her consent would constitute rape but if 

with her consent, prosecution would lie for the statutory offence.

On conviction, the offender is punishable by a fine not exceeding

one thousand rands or imprisonment for any term not exceeding six years.
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A fine of one thousand r.ands was a very large amount dn 1949, 

the year the Proclamation came into force. It can thus be seen 

that the purpose of the Proclamation's provision is to provide 

additional protection to unmarried girl's under the a.ge of sixteen. 

Lesotho's concern to protect unmarried girls and women is further 

shown by rules under delegated legislation, the Laws of Lerotholi, 

Part II, which punish seduction or abduction of girls under the

age of 16 and the abduction of an unmarried- girl over the age of

50
16 years without her consent. The latter offence would seem

to be an alternative to a prosecution under the common law for

51
the crime of kidnapping which includes adults. ■ •
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LAND and POPULATION ... f;.

In a predominantly rural country such os Lesotho in which 

nearly 90% of the population derives all or part of its income 

and subsistence from agriculture and stock raising, the importance 

of land is obvious, here it is only possible to discuss briefly 

those aspects of land tenure, land usage and resources which 

impinge directly on issues related to Lesotho's population growth.

doth land tenure and land usage must'be considered in the context

of available land resources.  ... . ....—*-

Because of the geographical situation of Lesotho - steep terrain,

eiodible soils and a concentrated rainfall - Lesotho's land surface
1

is very susceptible to erosion. Poor cultivation methods end 

over-grazing have substantially accelerated the natural process 

leaving Lesotho with large areas of land which are non-productive. 

Aside from the problem of erosion, there is the serious question of 

the sufficiency of land to support the population. Sheddick in 

the early 1950's in on important, study of Lesotho's land tenure 

system stated; -

, . "...there is sufficient arable land in Basutoland to satisfy

all legitimate claims... The apparent shortage of land may be

more adequately explained in terms of the failure of the existing

production units and of existing methods of land utilisation

to achieve an expendable surplus ever and above the direct
2

subsistence requirements."

Whether the validity of this view at the time, it is certainly not

3accepted as true today, Bawden &. Carroll found in a survey Df 

land resources that only 12,B% of the land area was suitable for 

cultivation while 15.3% of the land was suitable for combined 

cultivation and grazing and 59.7/^ for grazing alone. ^
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1

Monyake states: -

"In 1960, of the estimated area of 11,72U square miles for 

Lesotho, 1,362 square miles were under cultivation. This

represents only 11.6 percent of the total area of the country."

Surveys in 1950, i960 and 1970 show in fact a decline in the 

cultivated area; see Table 1 below.

T A B L E  JL
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Cultivated Area bv Zone (Acres)

ZONE 1950 1960 1970

Lowland 

Foothill 

Mountain 

Orange River Valley

526 UDQ 

110 000 

176 000

110 000

407 23 8 

148 925 

236 910 

78 614

440 537

226 668

162 261 

78 322

TOTAL 930 COO 871 687 909 788

Source: Monyake.

The decline in cultivation area was due in part to an expansion 

in village settlements to accomodate a growing papulation and 

increasing erosion. It has been estimated that A3»3% of the total 

cultivated area is subject to soil erosion and that the shortage 

of land itself is a contributing factor to increased erosion.  ̂

Pressure arising from land shortage leads to extension of cuxtxvation 

to unsuitable areas such as steep slopes which in turn accelerates 

the process of erosion.

In addition to the decline in acreage under cultivation, there 

has been a reduction in the average size of holdings by farm 

households as shown in the following table,

/TAbLE 2 , c.



T A B L E  2 

Average Size of Holdings (Acres)
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ZONE 1950 1960 1970

Lowland 7.2 6.8 5.9

Foothill 4.0 4.0 4.0

Mountain 5.7 4.9 4c 2

Orange River Valley 5.7 5.2 . 4.2

TOTAL 6.2 5.4 • 4.9

Source: Monyake. ^

There is the further serious problem of an' increasing number

of Lesotho households who are without land. The 1960 and 1970

Agricultural Census Reports show an increase from 8.5% to 12.7%

8
of households without land to cultivate, ■ while a 1973 Survey

9showed 23 per cent of the rural households without land.

.. m :c'-In the national survey conducted by the Lesotho Distance Teaching 

Centre for the Law and Population Project a question was asked 

whether respondents had fields including those they sh3re-crop.

'The .results are given below. . .  ..

T A B L E  3
. * . * • *1

QUESTION: I)o you have fields including those you share-crop?

ANSWER Urban Mountains Foothills Lowlands Total Rural
% %  % % %

YES 33 62 72 73 68

NO 67 38 28 2 7 -  !: 32

(n=54) (n=89) (n=50) (n=62) (n=2Dl)

The figure of 32 per cent of landless people in the rural areas

shows that there has been a great increase in the lest decade

and that a very real problem exists. . •• '
/From the .,.
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From the. standpoint of land resources tho Lesotho situation 

is that there is no longer any possibility of significant expansion 

of cultivation areas arid a substantial number of fields presently 

under cultivation are in areas which are unsuitable or suffer 

from various degrees of erosion» ^  It is against this background 

that land tenure must be considered.

. While, the essential elements of the land tenure system may be 

stated, it must be emphasised that land tenure in Lesotho is a 

complex subject shaped and influenced by the country's historical 

experience, geographical position and economic realities* Also, 

land tenure is very closely associated with and important to the 

traditional political structure - the chieftainship.

A basic principle of customary land tenure in Lesotho is

expressed in the statement, "mobu ke oa rrorena-e-moholo bitsong

la seuhaba", meaning :,land belongs to'the King in trust for the

nation". With some variation iri wording the principle was stated

in the 1966 independence constitution and post-independence 

11
legislation. As understood and applied in Lesotho, this 

principle has much wider implications than the mere fictional 

Vesting in the state or Crown of ultimate ownership of land 

found elsewhere. One consequence is that land is not permitted 

to be sold nor permanently transferred by a land holder.

The administration of the Nation's land is a prerogative of 

the chieftainship. A chief holds administrative title to the 

land within the area of his jurisdiction "and has the responsibility 

for allocation of residential sites, c; rdens,. tree plantations and 

arable fields in an equitable manner to persohs who qualify for 

such allocation. ^  In order to qualify a p'r rson must fulfil

I
!/
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two basic requirements: (l) membership in the community where

the land is situated, which is shown by residence, allegiance to 

the chief and payment of taxes in a particular area. Ordinarily, 

a person must also be a member of the Basotho Nation; (2) marriage 

land is usually allocated only to married males though on rare 

occasions may be allocated to unmarried men.

Traditionally, a qualified person had a right to three fields 

to maintain himself and his family and, in the case of a polygamist 

a claim for additional fields but today this represents the ideal. 

While Sheddick in 1947-1949 found that the average was three 

fields, the number decreased in I960 to an average of 2,4 fields 

and the 1970 Agricultural Census showed an average of 2,1 fields.

A more recent Bureau of Statistics Pilot Survey suggests a 

continued decline in the number of fields held as shown by the 

following table.

T A B L E  3

Distribution of Households 

according to Number of Fields Held

No. of Fields Households %

0 35 2 3 .3
1 40 2 6 .7
2 41 27 .3
3 26 1 7 .3
4 5 3 .3
5 3 2.0

TOTAL 150 99.9

Source: Report of the Lesotho Pilot Survey on Population and

Food Consumption, Hay 1973,
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Under customary law, both fields and residential sites are 

allocated without any payment to the.chief by the holder though 

bribes are not unknown. The grant is normally for the life of 

the holder; however the Laws of Lerotholi provide that the chief 

has an obligation to make periodic inspections and may terminate 

the allocation of fields in cases where the holders have more land 

than is necessary for °their families' subsistence* or where the 

fields have not been cultivated for two successive years without 

sufficient reason, Also, alJ_ocation of both residential sites

and arable fields may be lost by the removal of a person and his 

family from the area to another chief's juriodietion for which he 

is entitled to no compensation but may remove materials which he 

has provided at his own expense, e.g. doors and window frames, 

roofing and other materials which form part of house construction.

On the death of a holder of a residential site and arable fields

15the position is complicated. As a corollary of the principle

that land belongs to the Nation there is a principle, 'mobu base

lefa1, meaning 'land is not an inheritance'. Generally, arable

fields revert to the chief for reallocation on the death of the

holder, however the Laws of Lerotholi provide that the widow has

a right to retain the fields of her deceased husband subject to

a reduction based on diminished need or non-use, ^  The widow's

rights are for her life and may be lost if she moves from the area.

Provision is made by the Laws of Lerotholi for minor dependents

where both parents die; in such case the fields are retained

for their maintenance and on reaching majority a son is entitled

17
to be confirmed in possession of the land. With respect to 

residential sites, the heir of the deceased or, if no heir,
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tho dependents are entitled to continue to use the site including 

gardens.

Though subject apparently to occasional local modification, 

generally the rights of a holder are not continuous over allocated 

fields. The established practice is for all fields to be thrown 

open for communal grazing after harvest until the beginning of 

the next planting season. Purely grazing land is held communally 

and is never allocated to an individual.

The land tenure system of Lesotho has been criticised by a

13 „ ., . .number of specialists as an obstacle to development. Criticism

has been concentrated on a number of aspects: (1) insecurity of 

tenure arising from the possibility of reallocation; {2) improper 

allocation and reallocation; (3) restrictions on inheritance;

(4) fragmentation due to the smallness and scattered character 

of the fields; (5) communal grazing patterns which make improvemen 

of stock impossible; (6) absence of a right of enclosure because 

of the non-continuous nature of the rights of holders of fields;

(7) lack of title to the land which prevents loans given on land 

as security. : i

Since Independence, the Lesotho government has taken steps to 

correct some of the obvious defects in the land tenure system.

The Land Act of 1973 which replaced the Land (Procedure) Act of 

1967 sets up procedures for controlling the allocation of land 

by chiefs which when fully implemented should•reduce instances of 

unfairness. A companion Act, the Administration of Lands Act of 

1973, though never brought into operation, mode even more drastic 

modifications tD the tradition ystern by introducing State leases 

in the urban areas and providing "or Selected Development Areas.
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Because of the importance to the country and the very sensitive 

nature of land reform, the government has been cautious but 

nevertheless very substantial changes are under active consideration.

' While there certainly is scope for reform, it is important to 

recognise the advantages the existing system offers. While some 

rural households lack any land there is still a fairly equitable 

distribution of land among the population. As Sefali points out, 

conversion to a type of freehold which would allow the sale of

land would only accelerate social stratification by creating a

19small landowning class and a large landless majority.

It is doubtful that any reform of the present land tenure 

system could improve the capacity of the land to provide for a 

larger population. On the other hand, improvement of the methods 

of land usuage offers some possibility of progress towards a better 

standard of living. This has been recognised in the Lesotho 

Second Five Year Plan which gives emphasis to the better use of 

available agricultural land and in addition to a number of special 

projects actively supports five large area based projects aimed 

at an improvement of both crop and animal production. ^

The Land Husbandry Act of 1969 gives the Minister of Agriculture 

extensive powers to make regulations to ensure land is beneficially 

used and to promote soil conservation. The Act provides a framework 

for improved land usuage thouyh it must be observed that implementation 

has been slow, y
i
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