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INTRODUCTION

The African Char te r  on Human and Peoples ’ Rights (hereinaf te r  re fe r red 
to as the “African C h a r t e r ”) was ado pted  at the 18th Summit meet ing of the 
Heads  of State and Government of the Organizat ion of African Unity 
(O A U ),  in Nairobi,  in 1981. The  adopt ion of the African Char te r  was a 
result  of a series of efforts and pressures  generated  from within and without 
the cont inent  for the promotion and protect ion of human rights. Africa 
became the third continent ,  after E urope  and Latin Amer ica,  to establish 
a regional  human rights system.

Al though the pace  of ratification was initially slow, the African Char te r  
en te red  into force on 21st October  1986, after having received the requi red  
number  of ratifications in conformity with article 63(3). Accord ing  to 
available information at the time of writing this paper,  40 States have 
ratified while 11 States have not ratified the African Char te r .  The  list of 
rat ificat ions is a p pended  to this paper.

The  mandate of promotion  and protec tion of human rights is en t rus ted  to 
the African Commission on Human and Peoples ’ Rights, (hereinaf te r  the 
“African Commiss ion”) an organ linked to the Assembly of Heads  of State 
and Government of the OAU .  The  African Commission which has its seat 
in Banjul,  the Gambia,  was elected on 29 July 1987, and sworn in November  
1987. Apa r t  from its promotional  activities, the African Commission is 
c h a r g e d  w i th  t h e  t a s k  of  d e a l i n g  w i t h  i n t c r - S t a t e  a n d  “ o t h e r ” 
communicat ions.

This paper  examines the implementa tion of the African Char ter ,  and in 
part icular ,  the effectiveness of the system of protec tion establ ished under 
it. The  paper  argues that despi te the adoption of the African Char te r  and 
the obligations that ensured for state part ies to promote  and protec t  the 
rights of their citizenry, human rights violations have worsened ra ther  than 
ame l iora ted .  Some Afr ican leaders have been indif fe rent  - and even 
responded  with brute  force and detent ions  to the growing dema nd for 
b e t t e r  g o v e r n a n c e  a n d  d e m o c r a t i z a t i o n  of  p o l i t i c a l  p r o c e s s e s  to 
accommodate  f reedom of assembly, expression,  and movement .  Internal  
and external  p ressures  for political pluralism have intensified since the 
adop t io n  of the Afr ican Char te r ,  fuel led by Perestroika and  events  in



Eas te rn  Europe  as well as by recent  initiatives in South Africa towards the 
establ i shment  of a democrat ic ,  non-racial  government .  In Liberia,  lots of 
lives have been lost in a civil war to get rid of the government  of Samuel 
Doe,  the lat ter being, like most African leaders,  more  concerned  about  
r e ta in in g  power ,  than solving his c o u n t r y ’s pr o b le m s .  Th e  wave of  
p ro tes ta t ion  and condemna t ion  for violat ions of human r ights has hit 
countries like Gabon,  Kenya and Ivory Coast,  hi therto louded  in western 
circles as exemplary of good governance,  stability and prosperi ty.  Kenya, 
the materni ty ward from which the African Cha r te r  was born,  has not yet 
ratified this convention.

Faced with these scenarios,  much cannot  be expected from the African 
Commission.  The  African cont inent  has been marginal ized not only by 
external forces but increasingly so by internal  ones.  The  economic plight 
of the masses continue to worsen with most governments failing to meet  
their  basic needs while calling for more  sacrifices and imposing austeri ty 
measures  on them. Recovery and deve lopment  of these countr ies  can only 
be possible and sustained if priori t ies are defined by the people  within an 
environment  and st ructures  that allow democra t ic  part icipat ion.  This is not 
in place in most countries and is the greatest  challenge for the operat ion 
of a continental  human rights system.

The paper  is divided into three parts.  Part One examines the conten t of the 
African Char ter .  We shall del iberately avoid a historical narra t ion  of its 
evolution, al though this has had a great  impact  on the final shape  of the 
African Char ter .  Part Two will examine the opera t ion  and effectiveness of 
the  A f r ic a n  C om m is s i on ,  d r a w in g  c o m p a r i s o n s  f rom exis t ing La t i n  
Amer ican and Europe an  systems. This will be followed by a Conclusion  
which will carry tentative suggestions for improvement .

The complet ion of this paper  was made possible by the financial suppor t  
received from the Inst i tute of Southern African Studies (ISAS) of the 
National  University of Lesotho,  and the Stichting E urop ean  H um an  Rights 
Foundat ion,  to which acknowledgement  is made.  The  original p roposal  was 
to focus on the link between human rights and deve lopment  within the 
S o u t h e r n  A f r ic a  D e v e l o p m e n t  C o o r d i n a t i o n  C o n f e r e n c e  c o u n t r i e s  
(SADCC) but  this suffered a series of setbacks.  Fur ther  delays in the 
conclusion of this work were cont r ibuted  by the non-availabili ty of the Rules  
o f Procedure of the  Afr ican Commission ,  which have in certa in cases 
e la b o ra t e d  or expanded  on the substan tive provisions in the Afr ican 
Charter ,  otherwise very brief.
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PART I
T H E  AFR IC A N  C H A R T E R :  W H A T  DOES IT CONTAIN?

“All that  could be said about this document . . .  is that it strives 
to secure  a cer tain flexibility, equi l ibrium, and to emphas ize  
cer tain pr inc iples and guidel ines of our Organizat ion as well as 
the asp ira t ions  of the African peoples.  It seeks not to isolate 
man from society but  as well that  society must not  swallow the 
individual .  Such is the Afr ican wisdom that  was to be reca l led 
from the very beginning of the proceed in gs ” 1

The  above s ta tement  captures  in a nutshell the content  and philosophy 
behind the African Char te r  on Huma n and Peoples ’ Rights. The  use of the 
word “C h a r te r ” elevates this document  to the same status as the O A U  
Char te r  itself, thus underscor ing  its importance.  However,  dur ing its 
drafting,  some delegations did prefer  to use Declaration, Protocol or 
C onvention  to designate the African Charte r.  More importantly,  and to 
honour  its bir th place in Banjul, the B anjul Charter - which is frequent ly 
used - was sugges ted.2

The phrase  “peoples ’ r ights,” is a new terminology being int roduced into a 
human rights document ,  a concept  which covers third generation of human 
rights or solidarity rights. This includes the right to development  which has 
assumed a central  place in human rights resolutions and inst ruments.2 The 
African Char te r  deliberately avoided defining “p eo p les’ rights '’ knowing 
the problematics  posed by this notion.4

The African Char te r  contains a preamble and a substantive part  consisting 
of 68 articles.  Part 1 dealing with Rights and Duties is sub-divided into two 
chapters  on “Human and Peoples’ Rights (articles 1-26), and “ Duties” 
(art icles 27-29). Part I I  contains “Measures  of Safeguards” sub-divided

1 OAU Doc. AHG/102/XVII, Nairobi, June 1981, at p. 22.
2 See OAU Doc. CM/1149 (XXXVII) Annex 1, p. 26, para 116.
3 See Declaration on the Right to Development, General Assembly Resolution 

41/128, December 4th, 1986.
4 Note 2 above, p. 4, para 13.
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into four Chapte rs ;  namely,  “ Es tab li shment and Organiza t ion  of the 
Commission (articles 30-44); the “ Mandate  of the Commiss ion” (articles 
45), “ Procedure  of the Commission and Applicable Pr inc iples” (articles 
46-59 and 60- 63 respectively). The Final Provisions are conta ined in Pari 
III (articles 44-68).

The preamble  to the African Char ie r  is conta ined in ten paragraphs .  The 
p re am bl e  is the key to any convent ion;  it c a p t u r e s  its con te n ts  and 
particularly,  the philosophy underlying its conclusion. Therefore,  it is, 
unlike preambles  to most domest ic  const i tut ions,  part  of the text, of 
significance in interpretat ion of the document .

From the preamble it is clear that the concept ion of human rights contained 
in the Afr ican  C h a r t e r  goes beyond the provis ions of the Universal  
D ec la ra t io n  and subse que nt  in t e rna t iona l  and regional  human rights 
instruments.  The spirit that sur rounded  the draft ing of the African C harter  
laid emphasis on the following:

(i) the specificity of Afr ican problems relative to human 
rights;

(ii) the link between human and p eop le s ’ rights and the 
i m p o r t a n c e  of  e c o n o m i c ,  s o c i a l  an d  c u l t u r a l  l i g h t s  to 
developing countries;

(i i i )  the  to ta l  l i b e r a t i o n  of  the  c o n t i n e n t  f rom fo re ig n  
dominat ion and the need to e rad ica te  apar the id  in par t icular ,  
and,

(iv) the need for the estab li shment  of a new economic and 
social order.

Right from its preamble,  the African Char te r  emphasizes its link with the 
OAU Charter .  The former makes reference to principles and aspirat ions 
already contained in the OAU Char ter  such as those underlying freedom, 
equality, justice and the dignity of the human person,  non-discrimination,  
e radication of colonialism, neo-colonial ism and a p a r ’heid. The African 
Charter  recognizes,  in addit ion to the above, that:

(i) human rights are inherent  a t t r ibutes  of human beings, 
hence the need for their  protec t ion  and guaran tee ;

(ii) the enjoyment  of rights and f reedoms car r ies with it the 
pe r formance  of cor respondin g  duties;

(iii) the central i ty of the right to deve lopment,  al though all 
rights are inter- l inked and indivisible;
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(iv) the  i m p o r t a n c e  t r a d i t i o n a l l y  a t t a c h e d  to r i g h ts  and  
f reedoms in Africa and therefore the need  for the Afr ican 
Ch ar ie r  to reflect  historical  t rad it ions and values of Afr ican 
civilizations.

The preamble thus leads us to believe that the African Char te r  is original 
in its concept ion of rights and specific to the African condit ions.  This is 
underscored by this official view of the OAU:

We feel grat if ied not only about the clarity with which decision 
115 (XVI)  of the Monrovia  Summit was implemented ,  but  as 
well about  the originality of the text which reflects  the concerns 
expressed by one and all, in that  the Cha r te r  must  reflect  an 
Afr ican  con c e p t i o n  of Hum an  Rights  and Dut ies,  in o th er  
words the respect  the African has for individuals and peoples

Whether this is true remains to be demonst ra ted  from the substantive 
provisions of the Char ter  as well as from African State pract ice.  However,  
the following quest ions can be raised at this point in lime.

(i) How far does the African Charte r,  in its formulation of rights and 
f reedoms, depar t  from, or conform to, existing or desired regional and 
international  s tandards  and practices in the field of human rights?

(ii) To what extent does the African Charter  embody values that are 
inherently ‘Afr ican’ in the sense that they are not shared by o ther  regions? 
Put differently, does the Alrican Char te r  contain principles and norms 
which are African in origin - e.g., customary norms - or does it embody 
certain values that are imperative to the socio-economic concerns of the 
African Stales?

(iii) Can it be said that the African Char ie r  is “w hole” or has it, as a 
document  resulting from a negotiated compromise - omitted certain rights 
or values which ought to have been reflected?

It must be pointed out that the African Char te r  as a document  is modest ,  
necessarily so because it was a product of diplomatic negotiat ions and it 
had to take into account  intra-regional  const raints  and diversities that then 
existed otherwise it would have suffered total rejection.

5 See OAU Doc. CM/112/Part 1, Nairobi, June 1981, at p. 31.
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Rights and  Freedom s

A glaring feature of the African Charter  is the briefness,  simplicity and 
vagueness of many of its provisions, particularly those dealing with justice.  
It makes the African Charter ,  like the Universal Declarat ion of Human 
Rights ,  a p p e a r  like a working  d e c la r a t io n  emb ody ing  c onse nsus  for 
elaborating on a final but more comprehensive document .6 The  vagueness 
and open-ended  texture of the African Char te r  may create problems for 
its interpretat ion and uniform applicat ion;  it may also c reate flexibility 
which the African Commission can exploit in developing its ju r i sprudence

• . • 7on human rights based on the petit ions and communicat ions received.  At
another  level, it becomes difficult to compare  the more e labora te  and

8 9 •detai led provisions of the American and European  conventions with
those of the African Charter .

However,  the briefness and simplicity of the African Char te r  was not an 
oversight but a conscious effort by its frame. The African Char te r  was 
l ikened to a ‘miniskirt’10 which must be short  enough to be fascinating; the 
provisions dealing with justice must be brief  because “ their conception  may 
differ according to the political choice of the S ta te ;11 the articles must be 
draf ted in a simple form ‘so as to enable the future users of the legal

6 Although proclaimed as ‘universal,’ the Universal Declaration of Human 
Rights, 1948, was not adopted in the form of a treaty, but as a resolution of 
the UN General Assembly. The Declaration was concretized into two 
binding international Covenants in 1966, which, taken with the Declaration, 
constitute ‘the International Bill of Rights’.

7 See the African Charter, Art. 60-61.
8 American Convention on Human Rights, (ILM, Vol. 9 (1970) p. 101) adopted 

in 1969, entered into force in 1978. In addition to providing comprehensive 
catalogue of rights protected and to be promoted, the Convention established 
an Inter-American Commission on Human Rights and an Inter-American 
Court of Human Rights.

9 European Convention for the Protection of Human Rights and Fundamental 
Freedoms, (UNTS, Vol. 213, p. 221), adopted in 1950, entered into force in 
1953. This Convention has been supplemented by the European Social 
Charter, and by 8 Protocol. The Convention established an elaborate system 
of protection which involves the Committee of Ministers; a European 
Commission on Human Rights; and, a European Court of Human Rights.

10 Doc. HR/LIBERIA/1979/EP.l,  at p. 4, para 13. This phrase is taken from 
Judge T. O. Elias who likened the Convention to a lady’s miniskirt. He 
described it thus: ... it should, as someone had said in another connection, 
be like a lady’s skirt, long enough to cover the subject matter, but short 
enough to be fascinating.

11 Note 2 above, at p. 4 para 13.



• • t 12
i n s t r u m e n t  to a p p l y  a n d  i n t e r p r e t  t h e m  wi t h  s o m e  f l e x i b i l i t y . ” 
Notwi thstanding the wisdom of the drafters,  the value of the African 
Char te r  as a legal document which should endure  is eroded.  Of necessity, 
the African Commission,  in discharging its mandate,  must redef ine and 
refine certain provisions and constantly expand on the African Char te r  
unless this is formally done by special protocols or agreements .  This has 
to some extent been car ried out in the Rules of P ro cedure .14

The African Char te r  provides in 23 articles individual rights and f reedoms 
alongside peop les ’ rights, and in 5 other  articles, obligations of states and 
duties of individuals towards their  community,  in part icular ,  the family and 
the State.

In its opening articles the African Char ter  provides that:

Article 1

The  M e m b e r  S ta te . . .  p a r t i e s  to the p r e s e n t  C h a r t e r  shall  
recognize  the rights, duties and freedoms enshr ined  in this 
Ch a r t e r  and shall und er take  to adopt  legislative and other 
measures to give effect to them.

Article 2

Every individual  shall be ent i t led to the enjoyment  of the rights 
and  f r e e d o m s  r e c o g n i z e d  and  g u a r a n t e e d  in the  p r e s e n t  
Ch ar te r  without dist inct ion of any kind such as race, ethnic

12 Ibid.
13 The African Charter does recognise this weakness and looks into the future. 

Art. 66 provides: “Special protocols or agreements may, if necessary, 
supplement the provisions of the present Charter.”

14 The Rules of Procedure were deliberated and adopted by the Commission 
at its second session held in Dakar, Senegal, on February 13th, 1988 (Doc. 
AFRI/COMM/HPR. 1 (II), and adopted by the 24th Ordinary session of 
OAU Head of State and Government, meeting in Addis Ababa, May 
25th-28th, 1988 (Doc. AHF/155 (XXIV).
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group,  colour,  sex, language,  religion, poli t ical  or any o ther 
opinion,  nat iona l  and  social origin, bir th or o ther  status.

The wording of the above provisions is not as forceful as the wording of the 
Dakar  Draft  proposal  from which the African Char te r  originated.  Article 
1 of the Dakar  Draf t  proposal  obliged states to:

recognize and  guarantee the rights and  f reedoms in the presen t  
convent ion ... and to adopt  measures in acco rdance  with their  
cons t i tu t iona l  provisions,  legislative and  o ther  m easu re s  to 
ensure their  r e s p e c t . 15

The  African Char te r  is also lacking on a clear under taking by State Part ies 
on provision of effect ive remedies,  access to relevant  inst i tut ions for 
aggrieved parties,  as well as enforcement  of remedies when granted.  The 
Internat ional  Covenant  on Civil and Political Rights, for example,  provides 
in Article 2 paragraph  3 that each State Party undertakes:

(a) To  ensure  that  any person whose rights or f reedoms as 
herein recognized are violated shall have an effective remedy,  
n o tw i th s ta n d in g  tha t  the  v io la t ion  has been  c o m m it te d  by 
persons  act ing in an official capacity;

(b) To ensure  that  any person  claiming such a remedy shall 
have his r ight  t h e r e t o  d e t e r m i n e d  by c o m p e t e n t  ju d i c i a l ,  
a d m i n i s t r a t i v e  or l eg is la t ive  a u t h o r i t i e s ,  or by any o th e r  
compe ten t  author ity provided for by the legal system of the 
Stale,  and to develop the possibil i t ies of judicial  remedy;

(c) To ensure  that  the competen t  author i t ies  shall enforce  such 
remedies  when granted .

The lack of effective remedies and the brevity in which the articles are cast 
leads us to conclude that the African Char te r  is more heavily tilted towards 
promotional  rather  than the protect ion aspect.  This has been emphasized 
in all initiatives prior  to the adopt ion of the African Charter .  However,  it 
is clear that the African Char te r  creates and re-affirms human and

15 Doc. CAB/LEG/67/3/Draft Rept. (Ill) Rev. 1. Similarly, art. 1 paragraph 1 
of the American convention is more concrete and forceful. It provides: The 
State Parties to this Convention undertake to respect the rights and freedoms 
recognized herein and to ensure to all persons subject to their jurisdiction 
the free and full exercise of those rights and freedoms, without dicrimination 
for reasons of race, colour, sex, language, religion, political or other opinion, 
national or social origin, economic status, birth, or any other social condition.
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peoples’ rights and renders  them binding norms guaran te ed  by law. State 
parties “undertake  to adopt  legislative and other  measures  to give effect 
to the rights and f reedoms recognized.” This obligation includes,  inter alia, 
the passing or repea l  of municipal  legislat ions;  changes  in municipal  
p o l i c i e s ;  b u i l d i n g  of  m u n i c i p a l  s t r u c t u r e s  a n d  i n s t i t u t i o n s ,  a n d ,  
accountabil i ty through a system of periodic re p o r t s .16 Moreover ,  the 
African Commission is crea ted “ to ensure the protec t ion of human and 
peoples ’ rights under  condi t ions laid down in the C h a r t e r . ” 17 The  
obligation placed on states is to protect  the rights provided for and also to 
promote their cont inuous and progressive realization.

The rights provided for in the African Char te r  include (i) the tradit ional  
civil and political r ights;18 (ii) economic, social and cultural  r ights ,19 and,9Q
(iii) peop le s ’ rights. In addi t ion,  the Afr ican C h a r te r  conta ins  an 
impressive catalogue of duties and obligations of individuals and States.21

Civil and Polit ical Rights

The African Char te r  opens with the more fundamental  rights that revolve
• 77on the liberty, equality and security of the individual."" These  include

. . . ?3
non-discrimination," equality before the law and equal protect ion of the

16 See Art. 62.
17 See Art. 30, and 45.
18 Art. 2-13.
19 Art. 14-18.
20 Art. 19-24.
21 Art. 27-29.
22 The phrase “every individual” referred to in the African Charter is not

defined. The American Convention prefers “every person” which is defined 
•to mean “every human being” (See Art. 1(2). The European Convention, on 
the other hand, uses “everyone.” Other terminologies in the African Charter 
include:- “human beings” (Art. 4); “every citizen” (Art. 13); “all peoples” 
(Arts 19-23); “all people” (Art. 24); “any individual” (Art. 23 (2); the 
individual (Art. 29).

23 Art. 2.
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law.24 That these articles feature prominent ly at the beginning of the 
African Char te r  signify the impor tance at tached to equali ty of all before 
the law; non-discrimination,  including eradicat ion of apartheid.

The inviolability of the human person and respect  for his life and the 
integrity of his person is provided for in Article 4. Tha t  human life is sacred 
and  inv io lab le  is u n q u e s t i o n a b l e  and this Ar t i c l e  shoul d  have been 
inscribed as the most fundamental ,  well detai led and with the excepted 
deroga tion carefully specified and del ineated.  The  draft ing history of 
A r t i c le  4 show tha t  it was cont r ove rs i a l  with some Sta tes  making  
reservat ions.25 Its implementa tion is not without difficulties in a continent  
where  the  dea th  penal ty  still exists; cap i ta l  p u n is hm en t  for polit ical  
offences increasingly resorted to, including death  from tor ture  while in 
police custody. Ment ion may be made,  for example,  of shameful acts 
amount ing to the crime of “genocide” commited by African governments to 
the i r  own pop u la t io ns ,  no tw i th s ta ndi ng  the  exis tence  of the African 
Charter .  Events that took place in Burundi and Liberia raise serious 
problems about  the cont inent ’s commitment  to the protect ion of human 
rights, as much as the effectiveness of the regional human rights watchdog 
already in place during these events.

Art icle 5 is closely connec ted to the preceding and subsequent  Article.  It 
provides for the respect  of the dignity inherent  in the human person,  and 
in part icular ,  it prohibits slave t rade  and slavery, to r ture  and all forms of 
cruel,  inhuman and degrading punishment  and t reatment .  The  practices 
enum era ted  in Art icle 5 consti tute part  of an internat ional  public policy 
towards their  prohibi t ion.  These  pract ices  arc,  however,  repor tedly 
rampant  in a number of African countries.  Various reports  have pointed 
out to the existence of slavery (and slave t rade)  in Mauri tania,  for example.  
Co rpora l  punishment ,  including other degrad ing  punishment  such as 
muti lat ions or stoning to death,  are officially sanc tioned in some African 
count ries .  In others,  tor ture ,  cruelty and ma l t rea tmen t  of persons  is 
inflicted by the very agencies charged with the protec t ion of individuals - 
the police and the army. The former wield cons idered police powers 
o u t s i d e  th e  c o n t r o l  of  the  j u d i c i a l  sys tem.  This  has  f u r t h e r  been

24 Art. 3.
25 These included Mozambique, Angola, Cape Verde and Guinea Bissau. Sec 

Doc. CM/1149(XXXVII) Annex 11, p. 8, para 37-38.



e x a c e r b a t e d  by v ig i la n te ,  mi l i t ia  and  even d e a th  s q u a d s ,  off ic ia l ly 
sanct ioned by the State but outside the reach of the laws of the land.

The right to liberty and to the security of the person,  including f reedom 
from arbi t rary arres t  or deten tion is provided for in Art icle 6. This is one 
of the most abused  right by the African States. In some countries,  a state 
of emergency is often declared or perceived.  Deten t ion  laws - including 
depor tat ions  and internal  security laws - are instruments that  exist in all 
African States and for political motives for which the courts,  fearing the 
a r m  o f  t h e  e x e c u t i v e ,  o f t e n  a b d i c a t e  j u r i s d i c t i o n  u n d e r

9 • •“non-justiciabili ty.” The  effect of de tent ion is not only to strip the 
individual of all protect ion,  but to deny him his most fundamental  rights, 
including democrat ic  part icipat ion in governance.  A healthy democrat ic
culture cannot  therefore be sustained without tole rance of f reedom of

27opinion, speech,  and association.

Article 7 is another  key article in the African Charte r.  It is a composi te 
a rt ic le  embo dyin g  a number  of r ights r e la te d  to the p ro c e d u r a l  and 
substantive administ rat ion of just ice in both criminal and civil l i t igation - 
what may be charac ter ized as “due process .” This include the right to 
appeal;  right to a speedy trial by a competent  and impart ial  court  or 
tribunal;  right to be presumed innocent  until proved guilty; right to defence.  
The article also prohibits trial and punishment  founded on retroactive 
penal legislation - that is, an act or omission which did not const i tute a 
legally punishable offence at the time it was commit ted.  The  article also 
makes it clear that  punishment  is personal  and it can only be imposed on 
the of fender  and not on members of his family. The implementat ion of this

26 See J.T. Mwaikusa, “Government Powers and Human Rights in Africa: Some 
observations from the Tanzanian Experience” Paper presented at a 
“Workshop on Constitutional Government and Human Rights in Africa”, 
Maseru, Lesotho, October 4-9,1989.

27 See K. Kibwana, “Development of Democratic Culture and Civil Society in 
Africa: An Analysis of Relevant Constitutional Initiatives and Models”, 
Paper presented at Workshop on Constitutional Government and Human 
Rights in Africa, Maseru, Lesotho, October 4-9, 1989; and J. Ojwang, 
“Constitutionalism - In Classical Terms and in African Nationhood,” Paper 
presented at Workshop on Constitutional Government and Human Rights in 
Africa, Maseru, Lesotho, October 4-9,1989.
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art ic le  r eq u i r e s  an i n d e p e n d e n t  jud ic ia ry which states un d e r t ak e  to 
guarantee ."8

Ar t ic les  8-13 are closely in te r- l inked.  They provide  for f reedom  of 
conscience (Article 8); right to information and to express and disseminate 
o ne ’s opinion (Article 9); right to free association (Article 9); right to 
assembly (Article 11); right to f reedom of movement (Art icle 12); right to 
par tic ipate  in government  (Article 13). All these rights are impor tant  not 
only for the individual but for his relat ionship with the group and the 
government .  The above articles are however,  seriously limited by law and, 
as stated earlier,  vaguely drafted.  Moreover,  the right to form t rade unions
is not expressly stated,  nor is there a provision for regularand free elections

29and a government  accountable  to the electorate.

Art icle 12 is one of the most e laborate provisions in the Afr ican Charter .  
It provides for f reedom of movement,  including the right to leave and return 
to o n e ’s coun t ry  and  the  r ight  to asylum; it l imits the expuls ion  of 
non-nat ionals if it is not based on a decision made  in accordance  with the 
law, and also prohibits mass expulsion of non-nat ionals .30 This article is 
significant since it offers protect ion to nationals and non-nationals .  The 
draf ters were undoubtedly conscious of two problem areas of concern to

28 See Art. 26.
29 Ibid. See also Kibwana, loc. cit., and Ojwang, loc. cit.
30 This refers to large scale expulsions such as those involving Ugandan Asians 

or black Senegalese from Mauritania.



many African Stales, namely, refugees and mass expulsions,  which have 
been exacerbated by arbitrary divisions of ethnic groups into two or more 
States. In this respect ,  the article is s t rengthened by its reference  to 
in te rna t iona l  convent ions ,  of which the O A U  Co nve nt i on  Govern ing

"X1
Specific Aspects  of Refugees is but one. The implementat ion of this 
article has already suffered a number of setbacks, evidenced,  for example,

• i . . 'Xlby the Nigerian and Kenyan expulsion of non-nationals.  Measured  in 
numbers and the resources to cope with it, the problem of refugees in Africa 
is a grave one. This problem has been accentuated  by civil wars and natural  
disasters in many African States, not to mention the Libera tion war in South 
Africa. Because the refugee si tuation in Africa has been severely affected 
by drought  and other  natural  disasters,  as well as by the critical economic 
situation prevailing in Africa, international  assistance to refugees in Africa 
has been called for.

The guarantee  for the right to property is a curious provision in the African 
Charter ,  essentially because of the views of the African States on property 
and nationalisat ions at both regional and international  fora. The right to 
property has been controversial  not only in international  human rights 
instruments,  but in General  Assembly resolutions on sovereignty over 
resources ,34 the establishment of the New Internat ional  Economic O r d e r 35

31 See OAU Convention governing specific Aspects of the Problems of 
Refugees in Africa adopted 10th September, 1969. This Convention is a 
regional supplement to the UN Convention Relating to the Status of 
Refugees, adopted 28th July, 1951, and the Protocol Relating to the Status of 
Refugees, adopted 31st January, 1967.

32 Such expulsions, it has been urgued elsewhere, negates the very objective of 
creating “community citizen status” to nationals of member states and 
freedom of movement and residence. See N.S. Rembe, “Regional African 
Cooperation Arrangements,” in Manlio Frigo, Paolo Martinello (eds.), La 
cuoperazione alio sviluppo tra Italia e Paesi africani. Roma: Edizioni Lavoro, 
1990, p. 11-140, at 136-137. See also J.E. Oloko, “Free Movement of persons 
in ECOWAS and Nigeria’s Expulsion of illegal aliens.” Tiie World Today, 
(1984) p. 428-436.

33 Although the right to property is referred to in the Universal Declaration of 
Human Rights, it is omitted altogether in the two binding International 
Covenants on Human Rights. At the time of their adoption in 1966, the right 
to property was already controversial.

34 See General Assembly resolution 1803(XV1I) of 14th December, 1962; and



and the Char te r  of Economic Rights and Duties of States .36 Even the 
E ur opea n  convention omi tted any reference  to this right but re fe r red  to it 
marginally and vaguely in its First Protocol  as an ent it l ement  of each person 
to “ the peaceful  enjoyment of his possession.”37

This writer believes that the inclusion of this right found uneasiness among
many African States. Its exercise may contradic t  t raditonally held notions

1R • •of communal  ownership. '  It may also confl ict  with a S t a te ’s riglu ol
e m i n e n t  d o m a i n ,  p a r t i c u l a r l y  w h e r e  the  r ig h t  to d e v e l o p m e n t  is
underscored.

Economic and  Social Rights

Despite the emphasis  pul on social, economic and cultural  rights, they are 
not extensively developed in the African Char ter .  Only few rights are 
provided for, namely, the right to work and equal remunerat ion for equal 
work (Article 15); the right to physical and mental health,  including medical 
care for the sick (Article 16); the right to educat ion including the free 
par t ic ipa t ion  in the cul tural  life of on e ’s community (Ar tic le  17); the 
pro tect ion of the family, its morals,  women, children and the disabled 
(Article 18). The  right to privacy; to social security and to rest and leisure 
which feature in other  documents  is absent  in the African Charter .

The above rights are to be promoted  progressively, within the limitations 
and constraints  of the African States. In view of this, and al though the 
African Char te r  recognizes the indissoluble link in the concept ion and 
universality of civil and political rights on the one hand, and economic,  
social and cultural rights on the other  - it is difficult to make the latter group 
of rights just iciable in the same way as the former.  In this regard the above

36 General Assembly Resolution 3281 (XXIX) of 12th December, 1974.
37 Art. 1, Protocol (No. 1) to the European Convention for the Protection of 

Human Rights and Fundamental Freedoms, adopted March 20th, 1952; 
entered into force May 18th, 1954 UNTS Vol 213 p. 262. The Article 
provides: “Every natural or legal person is entitled to the peaceful enjoyment 
of his possessions. No one shall be deprived of his possessions except in the 
public interest and subject to the conditions provided for by law and by the 
general principles of international law.”

38 See Mwaikusa, loc. cit.
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provisions must  be read together  with Articles 1 and 62. Under  Article 1, 
State Part ies under take to adopt legislative and other  measures to give 
effect to the rights and f reedoms enshr ined in the African Charter .  Art icle 
62 imposes an obligation on States to submit  every two years a repor t  on 
the measures  taken with a view to giving effect to the rights and f reedoms 
gu a ran t eed  in the Afr ican Char te r .  “Re po r t i ng  p r o c e d u r e ” is a well 
e s t a b l i s h e d  m e c h a n i s m  u n d e r  m o s t  i n t e r n a t i o n a l  h u m a n  r i g h t s  
a r r a n g e m e n t s  a nd  has  f u r t h e r  b e e n  d e v e l o p e d  u n d e r  the  R u le s  of 
Procedure.  The  reports  and debates  on them, if p roper ly handled,  can be 
an effective way of implementing the provisions relating to social and 
economic rights.

A brief  ment ion on Article 18 on the rights of the family. The family is 
portrayed as the custodian of morals and tradit ional  values recognized by 
the community.  It is seen as the natural  unit and basis of society which shall 
be pro tec ted by the State. The latter undertakes to ensure the el imination 
of discrimination against women and the protect ion of the rights of women 
and the child, those of disabled and the aged, as st ipulated in international  
declarat ions and conventions.  This article is in line with the philosophy 
underlying the draft ing of the African Char ter ,  namely, the need to reflect

13



African values and traditions.  However,  a number  of misgivings may be 
pointed  out. '

Firstly, the African Char te r  makes only t inkering reference to the rights of 
women. The plight of women on the African cont inent  is well known, and 
the OAU adopted  substantial  policy recommendat ions  in the Lagos Plan of3(;
Action,  the latter document  having been adopted  in the course of the
draft ing of the African Charter .  The same can be said of the rights of the
chi ld  w hic h  have r e c e i v e d  g r o w in g  i n t e r n a t i o n a l  r e c o g n i t i o n  and  

, 40protect ion.

Secondly, the implementa tion of the African Char te r  calls for States to 
redress at the national level numerous problems of serious magni tude 
relating to women such as sexual discrimination and prejudices  against 
women;  c ruel  and  i n h u m a n  t r e a t m e n t ;  equa l i ty  of  the  sexes and of 
recognit ion before the law; part icipat ion and equal  access to oppor tun it ies 
and resources.

Lastly, many customary practices and insti tutions connec ted with marriage,  
m a t r i m o n i a l  h o m e  a n d  p r o p e r t y ,  i n h e r i t a n c e ,  c i r c u m c i s i o n  n e e d

39 Lagos Plan of Action for the Implementation of the Monrovia Strategy for 
the Economic Development of Africa, Doc. ECOM/ECO/9(XVI) Rev. 2. 
The Lagos Plan of Action resulted from the “Monrovia Symposium on the 
Future Development Prospects of Africa Towards the Year 2000.” See Doc. 
E/CN. 14/698, Add. 2.

40 Although the rights of the child were recognised far back in 1959 in the 
Declaration on the Rights of the Child, it was not until 1989 that the UN 
Convention on the Rights of the Child was adopted. The Convention which 
received sixty signatures on the first day entered into force on 2nd September, 
1990, after meeting the required twenty ratifications.
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rc-cxamination.  This also includes the posit ion of women under Islamic 
Shariah law41 and Roman Dutch law.42

Peoples’ Rights

One of the novelty included in the African Char te r  is the concept  of 
“peoples ’ r ights,” which was seen as a crucial provision from which all 
o t her  r igh ts  sh o u ld  flow. T h e  R a p p o r t e u r ’s R e p o r t  h igh l igh ts  the 
philosophy behind the inclusion of this concept:

N oting  that,  in Africa,  Man is par t  and  parce l  of the group,  
some delegat ions conc luded  that  individual  r ights could be 
expla ined and just i f ied only by the rights of the community.  
Consequent ly,  they wished that  the Draf t  Cha r t e r  made  room 
for Pe op le s ’ Right  and adopt  a more  ba lanced  ap pr oa ch  to 
e conom ic ,  soc ial  and  cu l tura l  r ights  on the  one hand  and 
poli t ical  and civil rights on the o ther .43

The concept  of peoples ’ rights is an innovation in the African Charter ,  and 
the first time it is included in a binding legal instrument  al though the phrase

41 Under Islam, men havcgawana (guardianship) over women, the latter being 
regarded as inferior. El Naiem writes thus: “... many limitations on the 
rights of women are based on specific Koranic and Hadith texts. These 
include the various rules of inferior matrimonial rights, inferior inheritance 
rights, limitation or denial of capacity to testify, denial of competence to 
assume high ranking judicial and political office.” See Abdullahi El Naiem, 
“To Resolve the Islamic Dilemma,” Colombia University: Centre for the 
Study of Human Rights, 1982 (unpublished) p. 12-14.

42 On this sec, for example, Poulter, S., Legal Dualism in Lesotho, Morija Book 
Depot, Morija, 1979; Maqutu, W.C.M., “Internal Conflicts in Law of 
Succession of Lesotho”, LCLQ, (1978).

43 Rapporteur’s Report, Doc. CM/1149 (XXXVII) Annex II, p. 3 para 10.
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“peoples” has been re fe rred to in the UN Char te r ,44 the two Interna tiona l 
Covenants,45 Genera l  Assembly resolutions on permanen t  sovereignty over 
resources ;46 those on decolonizat ion;47 and the Algiers Declara t ion ,48 
among others.  The  lat te r Dec la ra t ion sets out twenty-one “Universal  
Rights of Peoples ’ classified as: Right  to Existence; Right  to Political
Sel f-Determinat ion;  Economic Rights of Peoples;  Right to Culturcl ;  Right 
to Environment and Interna tiona l Resources;  and, Rights of Minority.

The concept  of peoples ’ rights represents  a significant shift from looking 
at human rights purely as individual rights; it emphasizes collective or 
solidarity rights for the larger group - the society or community,  including 
the State and the internat ional  community - to which the individual is 
interl inked.

Among the peoples ’ rights provided for in the African Char te r  arc equality 
of all people s  (Art .  19); the unques t io nable  and inal ienable r ight  to 
se lf -de te rminat ion (Article 20); the right to exercise permanent  sovereignty 
over na tura l  resources ,  including the right of dispossessed peoples  to 
recovery of thei r  p rope r ty  and compensa t ion  for damage  done  to its 
r e s o u r c e s  ( A r t i c l e  21);  the  r igh t  to e c o n o m ic ,  soc ia l  a nd  c u l tu ra l  
deve lopment  and the equal  enjoyment of the common heri tage of mankind

44 The preamble opens with “We peoples of the United Nations”.
45 Art. 1(1) and 1(2) of both Covenants opens with the phrase “All peoples”.
46 See note 34 above.
47 Resolution 1514 (XV) of December 1960 contains copious references to

“peoples” in its preamble and paragraphs 1-2, 4.
48 See A. Cassese, and E. Jouve, Pour un Droit des Peuples: Essais sur la 

Declaration d’Alger. Paris: Edition Berger-Levrault, 1978.
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(Art icle 22); the right to internat ional  peace and security (Article 23); the 
right to a satisfactory environment  favourable to development  (Art icle 24).

The concept  of peoples ’ rights was not def ined in the African Char te r  “so 
as not to end up in difficult discussions.”49 If that was avoided,  this cannot  
be said of difficulties that will arise from the in te rpre ta t ion  and appl icat ion 
of the provisions of the African Char te r  relat ing to peop le s ’ rights. First 
is a fundamental  quest ion - who a r e “peoples”? - is it a g roup of individuals; 
the State (or  States);  tribal or ethnic minority within the State etc? 50 Does 
not, for example,  a minority or ethnic group within a State assert ing its 
peoples ’ rights to political existence not violate or conflict with cardinal  
principles of the O AU ? The African Char te r  should therefore  have been 
mo re  s p e c i f i c  a b o u t  the  c o n c e r n s  a l r e a d y  r a i s ed  an d  e x p e r i e n c e d ,  
concerning ethnic and minority rights.

The inclusion of the right to development  reflect another a rea of African 
concern.  Concerns  of the African States on issues of deve lopment  fea tured 
prominent ly in various regional and internat ional  documents  including 
numerous  UN resolutions on the least deve loped among the developing 
countries,  of which the African States form a significant par t .51

The link between development  and human rights finds emphasis  right from 
the preamble  to the African Char te r  which provides:

“ it is there fo re  hencefor th  essential  to pay par t icu l a r  a t ten t ion  
to the right to deve lopment . . .  the sat isfact ion of economic ,  
social and cul tural  rights is a guaran tee  for the enjoyment  of 
civil and poli t ical  r ights .”

49 Rapporteur’s Report, OAU Doc. CM/1149 (XXXVII) Annex II, p. 4 para 
13.

50 See R. Kiwanuka, “International Law, Human Rights and Development: An 
African Challenge.” Thesis presented for the degree of Doctor of Philosophy 
of the University of Western Australia, Law School, 1987, Chapter 6., p. 318 
et seq.

51 In addition to the Lagos Plan of Action, loc. cit., See for example, Africa’s 
Alternative to Structural Adjustment Programmes; Declaration on the 
Critical Economic Situation in Africa (General Assembly Resolution 39/29 
of 3rd December 1984); Substantial New Programme of Action for the 1980s 
for the Least Developed Countries, Official Records o f the General Assembly, 
Thirty- third Session, Supplement No. 15 (A/33/15 and Corr. 1). Vol. 1, Part 
Two, Annex 1.
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The ult imate value of human rights is to advance not only the respect  and 
integrity of the individual, but as well as his material  well-being. The 
real izat ion of the right to development  which has increasingly received 
internat ional  recognit ion in recent  years, will play a central  role in the 
deve lopment  and full enjoyment of individual and peoples ’ rights.

O ther  fea tures of the African C h a r te r

The  Afr ican C h a r t e r  conta ins  two fea tures  which might have cer tain  
consequences  to its implimentat ion,  namely, limitations of the rights by law 
and non-deroga tion  clauses.

The African Char te r  restricts the rights provided by adding limitations on
the exercise of these rights. Numerous  articles in the African Charte r

52 • • 53subject  the exercise of these rights by law; others to national  security,
safety, health,  ethics, public need  or general  inte rest ;54 rights of others,
morality or common interest .55 Such restrict ion or limitations by operat ion
of law are  of ten vague and  may be abus ed .  T h e r e  is no provis ion
safeguarding abuses so that part icular  l imitations imposed by States are not
arbitrary or are made permissible to that part icular  overriding purpose  for
which they relate. At any rate, any restriction must at all t imes conform to

52 See African Charter Arts. 6, 8, 9, 10(1), 11, 12, 13, 14. See also C.M. Peter,
“Human Rights in Africa: A Comparative Study of the African Human and 
Peoples’ Rights Charter and the New Tanzanian Bill of Rights.” University 
of Dar es Salaam: Faculty of Law, 1989, Part Two, p. 72-74.

53 See Art. 11, 12.
54 Ibid. See also Art. 14.
55 Arts. 11,12,14.
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the spirit  of the African Charte r.  A cardinal  principle of internat ional  law
and in te rpre tat ion of internat ional  obligations is that  State part ies must
fullfil their  contrac tua l obligations in good faith, in accordance  with the
p r i n c i p l e  of  p a c ta  su n t servanda . L i m i t a t i o n  of  r i gh ts  by n a t i o n a l
legislat ions should th erefor e  not  des troy the  integri ty  of the Afr ican
Charter .  In other  human rights conventions,  permissible exceptions and
the c ircumstances justifying limitations of rights are more clear,  detailed,
and spec i f ic .56 F u r t h e r m o r e ,  a b u s e  is c h e c k e d  by p r o v i d i n g  for

57 • • •non-deroga tion from certain fundamental  rights, as well as prohibit ing
• i 58restrictive in te rpre ta t ion  of such rights.

Similarly the African Char te r  exhibits the absence of provisions dealing 
with suspension of rights in t imes of war, or State of emergency,  and 
non-deroga tion from certain rights. A State of emergency provides a fertile 
ground for violation of human rights. A number of African States have 
invoked  s w eep in g  e m e r g e n c y  m e a s u r e s  b a c k e d  by in te r n a l  secur i ty  
legislat ions to s tamp out oppos it ion,  including human rights activism. 
Some of the emergency measures have persisted well beyond the exigencies 
of the situation. Most human rights conventions allow States to take 
measures in derogat ion from their  contractual  obligations in t imes of war, 
public danger  or o ther  emergency that threa tens  the ind ependence  or 
security of the State.  Such measures,  however,  must be to the extent and 
time strictly required by the exigencies of the situation, non-discr iminatory 
in nature,  and they should not violate the States ’ other obligations under  
internat ional  law. Moreover ,  notification to o ther  State part ies of the 
provisions suspended  and the reasons for their  suspension,  and the date for 
terminat ion of such suspension is requi red .5  ̂ Precautions should have been

56 European Convention, loc. cit., Art. 11(2); 17; American Convention, loc. cit., 
Arts. 29-30.

57 These rights are spelt out in the European Convention, loc. cit., Art. 15; and 
American Convention, loc. cit., Art. 27 (2). This also includes the judicial 
guarantees essential for the protection of such rights. See also the 
International Covenant on Civil and Political Rights, loc. cit., Art. 4 (2).

58 Article 29-30, American Convention, loc. cit., Art. 17-18, European 
Convention, loc. cit.

59 On this see American Convention, (Art. 27); European Convention, (Art. 
15); International Convenant on Civil and Political Rights, (Article 4).
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taken in the African Charte r  to safeguard human rights in emergency 
situations in line with the other  regional and internat ional  conventions.

Lastly, ment ion may be made of the balance made between rights and 
obligations,  and in part icular ,  the imposit ion of duties on the par t  of 
individuals and the State.60 Individual rights and f reedoms are therefore 
not absolute;  they should be exercised with due regard to the rights and 
f reedoms of others.

60 Art. 27-29, African Charter.
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PART II
T H E  A F R I C A N  COM MI SSI ON  ON H U M A N  AND P E O P L E S ’ RI GHTS

Creat ion of the African Commiss ion

In order  to safeguard the promot ion and protect ion of human and peopl es ’ 
rights establ ished under the African Char ter ,  the African Commission on 
Human and Peoples ’ Rights (the African Commission) was c r ea ted .61 The 
Afr ican  C ommiss io n  is an organ  of the O A U  c h a rg e d  with speci f ic  
competences  in the field of human rights.

The Commission is composed of eleven members  elected from among 
African personali t ies of the highest reputat ion,  moral  integrity, impart ial i ty 
and competence  in human rights.62 The members serve in their  personal  
capacity; they need not be lawyers, al though considera tion is given to 
persons having legal experience.

Be fore  the i r  e lec t i on ,  the S e c r e t a r y - G e n e r a l  of the O A U  draws  an 
alphabetical  list of the nominees received from State part ies.63 Each  State 
party may nomina te  two candidates,  who must be nationals of one of the 
State part ies  to the African Cha r te r ,64 but  the African Commission shall 
not include more  than one national  of the same State.65 The elect ion is 
made by secret  ballot by the Assembly of Heads  of State and Government

61 Art. 30.
62 Art. 31.
63 Art. 35.
64 Art. 34.
65 Art. 32.
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of the O AU  (A HG) ,  from a list of persons nominated by State part ies to 
the Cha r te r .66

The tenure of office of members  of the African Commission is six years and 
they can be re-elected.  However,  at the first election, the term of office of 
fo u r  members  shall be two years, while three others shall serve for four 
years.67 The  names of the seven members shall be de te rmined  by the 
Chai rman of the A H G  immediately following the elect ions.68 Following the 
f i rs t  e l e c t i o n ,  the fo l low ing  w ere  e l e c t e d  m e m b e r s  of  the  A f r ic a n  
C o m m is s io n .  Fol lowing  the f irst  e lec t io ns ,  the  c o m p o s i t io n  of the 
Commission was as follows:69 Members elected for six years were Mr. 
Alioune  Blondin Beye (Mali) ,  Mr.  Alexis Gabou (Congo) ,  Mr.  M. D. 
Mokama (Botswana),  Mr. Youssoupha  Ndiaye (Senegal);  Members  elected 
for four years were Mr. Grace  S. Ibingira (Uganda) ,  Mr. Habesh  Rober t  
Kisanga (Tanzania) ,  Mr. C.L.C. Mubanga-Chipoya (Zambia);  members 
e lected to serve for two years were Dr. Ibrahim Ali Badawi El Sheikh 
(Egypt ) ,  Mr . S o u ra h a ta  B. Semega  Ja n n e h  (G am bi a ) ,  and Mr.  I saac 
Nguema (Gabon).

T he  mem bers  of the Afr ican Commission re p re sen t  Afr ican  poli t ical  
divi sions  and  legal  system (F ren ch ;  Engl ish  and  A ra b ic )  as well as 
geographica l  regions (West  Afr ica  three members ;  Nor th  Afr ica  three 
members;  Central  and Southern Africa three members;  Eastern  Africa two 
members ).

At its first session held on 2 November 1987, the African Commission,  in 
conformity with Art icle 42 of the African Char te r  elected Mr  Isaac Nguema 
as its Chai rman and Mr  Ibrahim Ali Badawi El Sheikh as its Vice Chairman.  
In the meantime,  Madam Esther Tchouta-Moussa was des igna ted Secretary 
of the African Commission in conformity with Article 41 of the African

66 Art. 33.
67 Art. 36.
68 Art. 37.
69 See doc. AHF/155(XXI V) Annex II. The current composition of the African

Commission includes Prof. U.G. Umo/urike (Chairman, Nigeria). The other 
members remain the same with the exception of Mr. Grace S. Ibingira. The 
Vice- Chairmanship is held by Mr. Alexis Gabou (Congo).
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Charter .  This leads us to observe here that apart  from this officer, there 
is no woman included among the members of the African Commission.

Among the initial p roblems that  conf ronted the African Commission was 
the choice of its seat; emoluments  of members,  and Rules  of Procedure .

The quest ion of the seat of the African Commission is nei ther  specified in 
the African Char te r,  nor in the O A U  Char te r  itself. At its 3rd Session held 
in L i b r e v i l l e ,  G a b o n ,  A p r i l  18-28, 1988, the  A f r i c a n  C o m m i s s i o n  
recommended to the A H G  that the seat of the African Commission be 
located in a State party to the African Char te r  with substantial  facilities for 
its work and research.  Banjul,  the Gambia,  was subsequent ly approved  by 
the A H G . 71

The African Commission also cons idered regulat ion of financial provisions 
and other  expenses of the African Commission pursuant  to Art icle 41-44 of 
the African Char te r.  Appr opr ia t e  recommendat ions were put  before the
AHG so that the financial provisions could become annexed to the Rules

72of Procedure.

The African Commission had to e laborate on and formulate its own Rules 
of Procedure.  This was done at its second ordinary Session held in Dakar,  
Senegal. The  120 Articles contained in the Rules of Proc edure  not only 
rat ionalizes the work of the African Commission,  they also supplement  in 
a significant way the vagueness and briefness of many of the provisions of 
the African Char te r  as stated heretofore.

Having finalized these,  the African Commission also adop ted  a programme 
of action for p romotion  and protec tion of human rights, the real izat ion of 
which d e p e n d s  on the bu dget  of the Afr ican  Co mm iss io n .74 M a t te r s  
concerning coopera t ion  with non-governmental  organizat ions were also 
looked into.

70 See doc. AFR/COM/HPR/ACTY/RPP (III), p. 3.
71 Ibid., p. 9.
72 Ibid., p. 4 - 5 and doc. AHG/155 (XXIV), Annex VII. See also Rule 24 of the 

Rules of Procedure.
73 See AFR/COM/HPR.  1 (II).
74 See doc. AHG/155 (XXIV) Annex VIII.

70
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The above discussion relating to the s t ructure and organizat ion of the 
African Commission reveal a number  of problems.  Firstly, in order  to 
func t ion  more  effect ively in a con t inen t  of fifty or more  S ta tes  with 
insurmountable problems not only in the field of human rights but  in 
t r a n sp o r t  and  communica t ions,  the capaci ty of the O A U  to meet  the 
e m o l u m e n t s  and  o p e r a t i o n a l  e x pe nse s  of  the  A f r ic a n  C o m m is s io n ,  
i n c l u d i n g  its a d m i n i s t r a t i v e  cos t s  is d o u b t f u l .  T h e  b u d g e t  of  the  
In te r -Amer ican  Commission on Hu man  Rights,  for example,  stood at US 
$90,000 more than a decade  ago.75

Secondly, a cri ter ia has to be formulated for represen tat ion within the 
A f r i c a n  C o m m i s s i o n ,  w h e t h e r  b a s e d  on  e q u i t a b l e  
geographical /sub- regional  represen ta t ion  or purely on merits.  The  African 
Commission functions against diverse political,  social, cultural ,  and legal 
systems,  and  th e r e f o r e  its e ff iciency will d e p e n d  on knowledge  and 
accommodat ion of these diversities. Both the E urop ean  and Amer ican 
human rights systems provide for represen tat ion of all contract ing Sta tes.76 
Such as a r rangement  may arrest  a feeling of non- represen ta t ion  and the 
possibility of an adverse judgement that  may result  from it.

Thirdly,  membership to the African Commission is open to any person;  
expert ise in legal matters,  especially in human rights, is a p re fe rence  but 
not a requirement.  In the absence of a Cour t and when it is appa ren t  that 
the African Commission may increasingly encroach on judicial  functions,  
this provision is dangerous.  Legal expert ise should specifically have been 
made one requi rement ,  with prefe rence  given to those who are appoin table  
or have served as judges of the High Court  of their  respective countr ies or 
in inte rna tional  organizations where substantive and procedura l  human 
rights matters are involved.

Fourthly,  the link between the African Commission and various organs of

75 This figure is taken as at 1978. See J. C. Twittle, International Human Rights 
Law and Practice, Philadelphia, 1978, p. 52.

76 European Convention, Art. 20 and 35 dealing with the European Court of 
Human Rights; American Convention, Art. 35. Article 52 dealing with j udges 
to the Inter-American Court of Human Rights requires that the seven judges 
of the Court be nationals of the member States of Organization, not state 
parties to the Convention.
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the O A U  may be desirable but  this creates difficulties. The  subordina tion 
of the African Commission to the A H G  and the involvement of the lat ter in 
elections of members  of the former  raises doubts  about  the effectiveness 
and impart ial i ty of the African Commission.  In the absence of a Court ,  the 
Afr ican Commiss ion  must  be  seen to func t ion in de pend ent ly  wi thout  
fearing the ul t imate verdict of the A H G  on its decisions.  At present ,  the 
African Commission is like a functional sub-Commit tee  of the A H G .

Fifthly, the Secretary of the African Commission is a key officer in the 
African human rights system, yet his appoin tment  is not by the O A U

77Council  of Ministers  (CM) or AHG.  The Secretary and his staff should 
do more than clerical /administrat ive work. He  or she should assist the 
Afr ican Commiss io n  by furnishing it with necessary  in format ion  and 
facilitating screening the admissibility of the various communicat ions.  The 
provisions in the African Char te r  are vague on the mandate  of the Secretary 
and these had to be defined in the Rules of Pro cedur e . 78

Lastly, the role of the CM is not defined in the Afr ican Char te r  nor
developed in the Rules of Procedure .  This is a serious omission taking into
account the CM as the executive arm of the O A U  and the role it will

79necessarily play in any enforcement action.

Ma ndate  of the African Commission

U n d e r  the Afr ican  Char te r ,  the African Commission has th ree  broad  
functions spelt out in Article 45. The mandate  of the African Commission 
is spelt  out as follows:

1. To p rom ote  Hu m an  and Pe op le s ’ Rights and in par t icular :

a) To collect  documents ,  unde r take  studies and resea rches  on 
Afr ican problems in the field of human and  p e o p le s ’ rights,  
o rgan ize  seminars ,  sympos ia  and co nf e re nc es ,  d i s semina te  
i n f o r m a t i o n ,  e n c o u r a g e  n a t i o n a l  a n d  l o c a l  i n s t i t u t i o n s

77 The appointment of the Secretary to the Commission is made by the Secretary 
General of the OAU. The functions of the latter are spelt out in Rule 22.

78 The functions of the Secretary of the Commission are now spelt out in Rule 
25-26 of the Rules of Procedure.

79 Compare for example the role assigned to the Committee of Ministers under 
the European Convention. See Art. 31-32.
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conc e rn ed  with human and p e o p le s ’ rights, and should the case 
arise,  give its views or make r ecom menda t io ns  to Governments .

b) To formula te  and lay down, pr inciples,  and rules aimed at 
solving legal p roblems relat ing to human and peo p le s ’ rights 
and  fundamenta l  f reedoms upon which Afr ican Gove rnmen ts  
may base their  legislation.

c) C oo p e ra te  with o ther  Afr ican  and in terna t iona l  inst i tut ions 
con ce rn ed  with the promot ion  and pro tect ion of human and 
p e o p le s ’ rights.

2. En su re  the pro tect ion of human rights under  condi t ions laid 
down by the pr esen t  Char te r .

3. In tepre t  all the provisions of the presen t  C ha r te r  at the 
reques t  of a s tate Party,  an inst i tut ion of the O A U  or an 
Afr ican Organiza t ion  recognized  by the OAU.

4. Per form any o ther  tasks which may be en t rus t ed  to it by the 
Assembly of H e a d s  of State and Government .

From the foregoing article, it is evident that the mandate  of the African
Commission is heavy on s tandard  sett ing and promotion  of human rights.
This is not surprising, as the various regional  initiatives leading to the
adopt ion of the African Char te r  emphasized promotion,  not p rotect ion.  It
is tri te that  p romotion has to precede,  and in reality enhances,  p ro tect ion.80
The  African Commission adopted  an e laborate promotion  programme at
its second session held in Dakar ,  Senegal,  February 8th - 13th, 1988. The
programme involves three broad  functions spelt out as: information and 

• • •  . . .  8 1  dissemination;  quasi-legislative; and cooperat ion.

The second and third mandate  of the African Commission are judicial  
functions,  which involved receiving and considering inter-State and “other  
communica tions ,” including in te rpretat ion  of the African Charter .  This 
function brings the African Commission closer to a quasi-judicial  body, 
more so in the absence of an African Cour t of Human Rights.

It is evident from Article 45 (4) that the mandate  of the African Commission 
is not exhaustive, and the A H G  may ent rust  it with o ther  functions not

80 See N S Rembe, Africa and Regional Protection o f Human Rights: A  Study 
o f the African Charter on Human and Peoples’ Rights; Its effectiveness and 
Impact on the African States. Leoni Editore, Rome, 1985, Chapter Two.

81 See doc. AHG/155 (XXIV) Annex VIII.
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cnumura ted  in the above Article.  This provision is forward looking, since 
other  functions central  to human rights, like fact finding, a re  not expressly 
provided  for in the  Afr ican  C ha r te r ,  nor  de ve lo pe d  in the  Rul es  of 
Procedure.

Levels of Protect ion

There  are th ree  levels at which human rights are pro tec ted ,  namely, at 
national,  regional  and international  level. The  first is by far the most 
important;  the last two are similar since they involve treaty a r rangements  
and more or less invoke similar p rocedures  and machinery.

National  Protect ion

National  pro tect ion is effected mainly through national  courts,  tr ibunals 
and insti tutions,  e.g., Ombudsman charged with this task. This type of 
protect ion involve the ordinary individual who is a victim of violation of 
his/her human rights, litigating for them against the violator,  usually his own 
State.  R e c o u r s e  to local  ins t i tu t ions  and p r o c e d u r e s  is a necessary  
pre-condit ion for access to regional or internat ional  protect ion.  Most  
conventional  p rocedures  require that an aggrieved individual must first 
seek and obtain redress  at the national level and exhaust all available local 
remedies.

This  p r o c e d u r e ,  c e n t r a l  t h o u g h  it may be ,  is not  w i t h o u t  s e r i o u s  
shortcomings:

1) The right violated may not be an existing right which the individual can 
claim against his State.  A number of States ratify regional  or internat ional  
conventions without enacting appropr ia te  national  legislations to make 
those rights enforceable by law at the national  level.

2) The individual may have limited access to the organs of protect ion,  even 
when theoretical ly they are open to all.

3) In most jurisdict ions,  it is difficult to sue the State or organs of the State.

4) Effective local remedies may not be available to satisfy the individual 
even when he is successful.
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5) In a number of cases, governments have c ircumvented court  decisions 
awarding compensat ion to aggrieved individuals, by legislative or executive 
action.

Regiona l / In te rna t ional  Protect ion

A myriad of conventions exist at the regional and internat ional  level for the 
protec tion  of human rights, through committees or, in the case of regional 
a r r ang em en ts ,  human r ights  commissions ,  minister ial  commit tees  and 
human rights courts.  These  ar rangements  are rest ricted to State par ties and 
individuals may not automatical ly have access unless such competence  is 
derivative from the convention or it has been given. Most  human rights 
t reat ies  now contain an optional  protocol  where such competence  is given 
for individuals to sue violating States.  This si tuation arises from the fact 
that States consider themselves as subject of internat ional  law and rights of 
individuals at the internat ional  plane can only be derivative from their 
national  States.  The  individual must therefore  posses the nationali ty of the 
claimant State.  Though this posit ion is changing, a si tuation arises here 
whereby,  in the absence of an individual not having been gran ted  such 
competence  at the international  level will have to await for his State - the 
violator of his rights - to ente rta in  his claim at the inte rna tiona l level. An 
equally difficult si tuat ion exists when a State becomes a party to a human 
rights convention,  but does not ratify the optional  p rotocol  adop ted  under  
such convention.

At  the internat ional  level, various bodies deal with human rights, among 
them:

a) The  UN  through its various organs and agencies for example,  the 
Genera l  Assembly (under  Art.  13 of the Char te r) ;  ECOSOC,  and the Third 
Committee  dealing with Social, Humanita r ian  and Cultural  Mat ters;

b) The Commission on Human Rights establ ished under  Article 68 of the 
UN Charter ,  which is the central  UN policy organ in the field of human 
rights. The  Commission on Human Rights works through working groups  
and sub-commitees,  among them, the Sub-Commission on Prevent ion of 
Discriminat ion and Protec t ion of Minori t ies under E C O S O C  Res 1503 
procedure;

c) The  Committee  on the El imination of Racial  Discr iminat ion established
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on the basis of the Internat ional  Covenant  on the Eliminat ion of all Form 
of Racial  Discr iminat ion (1965);

d) The  Hu ma n Rights Committee established under  the Interna tiona l  
Convenant  on Civil and Poli t ical  Rights,  with powers pursuant  to the 
Convenant  and the Optional  Protocol.

In addit ion to the above, there  are a number  of commit tees  es tablished 
under  the conventions on torture,  women, etc. The re  are also investigatory 
and moni tor ing groups  established on Southern  Africa; aparthe id,  Arab  
occupied terr i tories;  or under specific conventions like U N E S C O  and ILO.

Due to the existence of various levels of protect ion,  especially at the 
regional and internat ional  level, an aggrieved party is conf ronted  with the 
choice of the most appropr ia te  forum. This in turn depends  on a number  
of things:

1) What  is the objective of the peti t ion? Is the aggrieved party seeking 
publicity or pressure  against the excesses commit ted by his government  or 
is he/she drawing the a ttent ion of the government  to the existence of the 
violation?

2) Is the compla inant  seeking redress for the violation in terms of monetary 
compensat ion?

3) Is time relevant,  for example,  is the compla inant  seeking an injunction 
for a cont inuing violation, e.g. in the case of detent ion?

4) Is the complaint  the victim of violation or is the peti t ion a group  action?

5) If more than one avenue is available, what  is the most appropr ia te  
“forum convenience” for that type of violation? Recourse  to one pr ocedure  
may exclude another .

Peti t ioning Procedures  un de r  the African C h a r t e r

The Afr ican C h a r t e r  p rovides  for two systems of compla in ts  and the
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p r o c e d u r e s  for dea l ing  with them,  namely,  in tc r -S ta tc  compla in ts  or 
communicat ions82 and  “ o the r  co m m u n ic a t io n s . ”83 T h e  c o m p l a i n t s  or 
communicat ions made  depend  on whether they fall under  the a rea ol 
competence  of the African Commission,  rationae materiae, rationae loci, 
rationaepersonae, or interpretative competence  of the Commission rationae 
tem poris.

Competence rationae materiae and rationae temporis

Complaint  to the African Commission must  relate to any violation of the 
provision of the African Char te r.  This flows from the provisions of Article 
1 read  together with Ar ticle 47 of the African Char te r.  Moreover,  the 
African Commission has a wide competence  on the law appl icable set out 
in A r t i c le s  60-61.  Flowing  f rom this,  the  A fr ic an  C om m is s i on  has 
competence  rationae temporis, for violation of principles that consti tute 
inte rna tiona l customary human rights law.

Competence rationae personae

Only A fr ic an  S ta te s  are  p a r t ie s  to the  Af r i can  C h a r te r .  It follows, 
t h e r e f o r e ,  th a t  v i o la t i o n s  t h a t  may be  b r o u g h t  b e f o r e  the  A f r i c a n  
Commission must originate from a State Party to the African Charter .  
Violat ions originating from individuals or other  legal personal i t ies  do not 
fall within the competence  of the African Commission,  unless their  acts can 
be imputed to the State.  This is different  from the complainant ,  who may 
be an individual or other legal person.84

Competence rationae loci

T h e  A f r ic a n  C om m is s i on  has  c o m p e t e n c e  to rece ive  co m p la in ts  on

82 African Charter, Arts. 47-49.
83 Ibid., Art. 55-56.
84 See Mr. Justice Keba Mbaye, Opening Address on the African Commission

on Human and Peoples’ Rights, ICJ Colloquium on the African Commission
on Human and Peoples’ Rights, Dakar, 17-19 June 1987. p. 11.
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violations commit ted on the terr i tory of one of the State Part ies.  It is not 
clear from the provisions of the African Char te r  whether the African 
Commission has com pe te nc e  to examine violat ions commit ted  ou ts ide  
nat ional  t e r r i tory .  Ar t ic le  30, for example ,  es tab l i sh ing  the Afr ican  
C o m m i s s i o n  s p e c i f i c a l l y  r e f e r s  to th e  c o m p e t e n c e  of  t h e  A f r i c a n  
Commiss ion  “ to p ro m o te  human and p e o p l e s ’ r ights  and ensure their 
protection in A frica  .”

In te rpre ta t ive  Competence of the African Commiss ion

T h e  A f r i c a n  C o m m i s s i o n  has c o m p e t e n c e ,  u n d e r  A r t i c l e  45 (3) ,  to 
“in tcrpre te  all the provisions of the present  Char te r  at the reques t  of the 
O AU or an African Organizat ion recognized by the O A U ”.

The  African Commission is not established as a court,  but  it will constantly
assume functions of a judicial  nature which involve interpretat ion.  A
cursory examination of the law applicable under  Arts.  60-61 suppor ts  this
view. There  are, however,  g re ’ areas on this competence ,  which prompted

85some delegat ions to make reservations.  Should the African Commission,  
for example,  have competence  to deal with a conflict jeetween the O A U  
Charter  and the African Charte r?

PROCEDURES FOR PETITIONING AND EXAMINING PETITIONS

The African Char te r  lays down the procedure  for examining complaints  on 
violation of human rights. This includes condit ions for admissibili ty and 
the manner of disposing of such complaints.  There  are two complaint  
p rocedures ,  namely “Communica tion from Sta tes” involving States,  and 
“other  communica tions” involving non-State entities. The  former can be

85 The delegations of Burundi, Kenya and Tanzania were unhappy about this 
provision. See Doc. CM/1149 (CMVII) at p. 28, paras 121-123.
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divided into “procedure  for communica t ions-negot ia t ions”86 and
0 7  #

“ procedure  for communicat ion-  complaint .” We shall t reat  each in turn.

Procedure  for communica tions-negot ia t ions

One procedure  of dealing with human rights complaints  is to seek a friendly 
set t l ement  among the States concerned.  This proc edure  is well established

00 # #

in most  conventions.  The  African Char te r  provides that a State which 
considers that another  State party has violated the Char te r  can by a writ ten 
communica tion also addressed  to the Secreta ry-Genera l  of the O A U  and 
to the Chai rman of the Commission draw the a ttent ion of the violating State
to the mat ter .  The  complaint  shall disclose the provisions alleged to have

89been violated and a comprehens ive  statement  of the act ion denounced.

Within three months the State receiving such communica tion  should furnish 
a reply to the reques ting State party which should be accompanied  by:

a) writ ten explanations,  declarat ions or sta tements relat ing to the issues 
raised;

b) possible indications of measures  taken to end the si tuation denounced;

c) indicat ions on the law and rules of p rocedure  appl icable or applied;

d) indications on the local p roceedings for appea l al ready used, in process 
or still open .90

If within three months from the date the communicat ion is received by the 
State al leged to have violated the provisions of the African Charte r ,  there 
is no reply or the matter  is not set t led to the satisfaction of the two States

86 See Rule 87 of the Rules of Procedure. See also Keba Mbaye, loc. cit., p. 11 
et. seq.

87 See 92 of the Rules of Procedure.
88 Art. 30, European Convention; Article 48(f) American Convention; Article 

41(e) of the International Covenant on Civil and Political Rights.
89 African Charter, Art. 47. Compare this with the International Covenant on 

Civil and Political Rights, Art. 41(l)(a).
90 Rule 89, Rule of Procedure. See also Art. 47, African Charter.
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bi la tera l ly or t h rough  o th er  peacefu l  p r ocedur es ,  the m a t te r  may be
91refe rred  to the African Commission by ei ther State.  Once the mat te r  is 

before the African Commission,  the same procedure  is followed for all 
State peti t ions.

Procedure  for Communica t ion-Compla in t

The African Char te r  provides for a p rocedure  where a State can lodge a 
peti t ion directly before the African Commission against  another  State party 
it considers to have violated the provisions of the Charte r,  without first

Q9seekin g  a f r iendly se t t l em en t .  T h e  c o m m u n i c a t i o n  which will be 
addressed  to the Chairman of the Commission,  the Secre ta ry-Genera l  and 
the State Party concerned,  must contain the following information or be 
accompanied  by:

a) Measures taken to resolve the issue persuant  to Article 47;

b) Measures taken to exhaust local remedies;

93c) Any other procedure  to which the part ies have resorted.

Before considera tion of such communicat ion the African Commission shall 
be satisfied that  the per iod of three months set out in Article 48 has expired 
and the procedure  outl ined under Art icle 47 has been exhausted,  including 
exhaus t ion  of ava i lab le  local  r e m e d i e s .94 T h e  t a s k  of  t h e  A f r i c a n  
Commission is foremost  to try to reach a friendly solution by placing its 
good offices at the disposal of the par t ies .95 It is only when an amicable 
solution is not reached  that the African Commission,  after examining the 
relevant information and representat ions  made  before it, which is done  in 
closed session, draw a repor t  of its decision and conclusions which shall 
be submi t ted through the Secre ta ry-Genera l,  to the State part ies 
concerned and the A H G .  The  Repor t  will carry any recommendat ions  to

91 Art. 48, ibid., and Rule 91.
92 Art. 49, ibid.
93 Rule 92, Rules of Procedure.
94 Rule 96, ibid., and Art. 50, African Charter.
95 Rule 97.
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the A H G  that the African Commission deems useful, and shall be made 
within 12 months following the time the African Commission was seized of 
the mat te r .96

“ Oth e r  Com m unic a t io ns ”

T h e  A f r i c a n  C h a r t e r  p r o v i d e s  a p r o c e d u r e  f o r  l o d g i n g  “ o t h e r  
communica tions ,” a term presumably referring to communicat ions  other  
than those involving State part ies as outl ined above. The exact meaning of
this term is not e labora ted  in the African Char te r  nor in the Rules of

97Procedure .  The e labora tion of this term will therefore depend  on practice 
and  th e  j u r i s p r u d e n c e  of  the  A f r i c a n  C o m m i s s i o n .  T h e  A m e r i c a n  
Convention,  for example,  provides that:

Any person or group  of persons,  or any governmenta l  entity 
legal ly  r e c o g n i z e d  in one  or m o r e  m e m b e r  S t a te s  of  the  
O r g a n i z a t i o n  may l o d g e  p e t i t i o n s  wi th  t h e  C o m m i s s i o n  
containing denuncia t ions  or compla ints  of violat ions of this 
Convention by a State par ty .98

Writ ing on lack of definit ion of this phrase  Judge  T.O. Elias stated:

O n e  mi gh t  l e g i t im a te ly  w o n d e r  w ha t  is m e a n t  by “ o t h e r  
comm unica t i ons” : The  draf ter  seems to have drawn back from 
the  d i f f icu l ty  of  de f in ing  them .  In my o p in io n ,  these  are 
com m unica tions fro m  physica l or m oral persons. Therefore, an 
in d iv id u a l, a n o n -g o v e r n m e n ta l o rg a n iza tio n , or even an 
in ternational or na tiona l organization m ay denounce before the 
C om m ission any act considered a violation o f  the p rovisions o f  
the Charter. Of  course,  in my view, this formula,  as wide as it 
is, rules out States that  are not par ty to the Ch a r t e r  or their  
na t iona l publ ic inst i tut ions from bringing act ions before  the 
Commission .99

Later on, the H ono urab le  Judge  might have doubted  in his mind whether 
the Ar ticle provided for more than individual communica tion when he
states:

96 Art. 52, and Rule 100.
97 Keba Mbaye, loc. cit., p. 12.
98 Art. 44.
99 Judge Keba Mbaye, loc cit., p. 12.
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... As a consequence ,  one may cons ider  tha t  in ment ioning  
“o ther  comm unica t ions ,” the African dr af te r  in tend ed  to make 
available to individuals recourse  before  the  Commiss ion.  This 
in te rpre ta t ion  is reinforced,  not only by the genera l  t erms  of 
Ar t icle 55 of the Char te r ,  but  also by the fact tha t  an au tho r  of 
a communica t ion  may be pr o te c te d  by reques t in g  to remain  
anonymous,  som eth ing  which is no t possib le  in the case o f  a legal 
p erso n a lity .10°

The provisions of the Rules of Procedure  dealing with admissibili ty of 
communications,  however,  leave no doubt  as to who can peti t ion before the 
African Commission.  Rule 114 provides:

1. Communica t ions  may be  submit ted  to the Commission  by:

a) an al leged victim of violation by a State par ty  to the Ch ar te r  
of one of the rights enuncia ted  in the Ch ar te r  or, in his name,  
w h e n  it a p p e a r s  t h a t  th e  l a t t e r  is u n a b l e  to s u b m i t  th e  
communica t ion  himself;

b) an individual  or an organiza tion alleging, with proofs  in 
suppor t ,  a ser ious or massive cases of violat ion of human and 
pe op le s ’ rights;

2. The  Commission may accept  such communica t ion  from any 
individual  or organiza t ion i r respect ive  of where  they shall be.

The procedure  requires the Secretary of the Commission to short-l ist  
such communicat ions  and transmit  them to members  of the Commission,  
who shall, by a simple majority decide which communicat ions should be 
cons idered.101 The  S tates  c once rn ed  shall  be in fo rm ed  pr ior  to any 
substantive considerat ion of any communication.  However,  the condit ions 
for admissibility under this p rocedure  are stringent.  U n d e r  Article 56 of 
the African Charter ,  other  communicat ions shall be cons idered if they:

1. indicate their  au thors  even if the la tte r reques t  anonymity,

2. a re  com pa t ib l e  with the C h a r te r  of the Orga n iz a t io n  of 
Afr ican Unity or with the presen t  Char te r ,

3. are not wr it ten in d isparaging or insult ing language d i rec ted  
aga ins t  the S ta te  c o n c e r n e d  and  its in s t i tu t io ns  or  to the  
Organizat ion of African Unity,

100 Ibid., p. 13.
101 Art. 55, African Charter.
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4. are not based exclusively on news d issemina ted  through the 
mass media,

5. are sent  af ter  exhaust ing local remedies ,  if any, unless it is 
obvious that  this p r oc edu re  is unduly prolonged,

6. are submit ted  within a reasonable  period from the t ime local 
remedies  are exhaus ted  or from the date the Commiss ion is 
seized with the matte r,  and

7. do not deal  with cases which have been se t t led by States 
involved in accordance  with the pr inciples  of the Ch a r t e r  of the 
Un i te d  Nations,  or the Cha r te r  of the Organizat ion of African 
Unity or the provisions of the presen t  C h a r t e r . 102

In addit ion,  Rule 114 of the Rules of Procedure  has fur ther  c ircumscr ibed
103the condit ions of admissibility s t ipulated in Article 56. It st ipulates that 

the complainant  must be a victim of a violation. Reference  is also made,  as 
a condit ion of admissibility, to the existence of a series of “serious or 
massive violat ion” 104 of human rights, without a definitive demarca tion  of 
this phrase.

Whatever  the shortcomings of this p rocedure ,  the African Char te r  made a 
significant headway compared to other  existing regional  and internat ional  
systems. To quote Judge  T.O. Elias again:

In using the te rm “other  commun ica t ion s” the au thors  of  the 
Ch a r t e r  surely recal led the stages the Commission on H um an  
Rights passed  through before  its right to examine individual  
c o m m u n i c a t i o n s  r e l a t i n g  to h u m a n  r i g h t s  v i o l a t i o n  was 
r e c o g n is e d .  The y  r e m e m b e r e d  th e  w a rn in g  and  e vent ua l  
s t e a d f a s t n e s s  w i t h  w h i c h  it  e x a m i n e d  t h e  c o u n t l e s s  
communica t ions reaching it each year by way of the H um an 
Rights  Division. They r em em b ered  the efforts of the Social  and 
Econom ic  Counci l  to real ize that  objective for the Commission 
on H u m an  Rights,  culminat ing in the famous Resolu t ion  1503 
(XLVII) .  We shall see that  the p ro cedu res  to be  fol lowed 
b e f o r e  th e  C o m m i s s i o n  b o r r o w  c e r t a i n  r u l e s  f ro m  t h a t

102 See also Rule 102; 114 (3) (a) - (h); 115.
103 There is no stipulation under article 56 that the complainant should be an 

actual victim of a violation. The effect of Rule 114(l)(a) and 114(3)(b) is to 
take away this advantage.

104 Art. 58.
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Resolu t ion  as well as subsequent  comp lementary  ones,  but  that  
they go even fur th er .105

The most significant headway provided by the African Char te r  is the system 
of direct  pet i t ioning without the requi rements  of addi t ional  competence  or 
protocol .  With the exception of the Amer ican System, other  human rights 
a rrangements  provide that  States have to sign an addi tional  p rotocol  giving 
the  in d i v i d u a l  c o m p e t e n c e  b e f o r e  the  o r g a n s  of  p r o t e c t i o n .  T h e  
effectiveness of individual peti t ion is therefore  minimized where a state 
party to the convent ion does not ratify the addit ional  protocol .

Despi te the advantages of the procedure  set out under  the African Charter ,  
there a re obvious obstac les.  Rights  are  not  always as ser ted  through 
litigation, and a lot of g roundwork has to be done if the system is to work 
for the benefi t  of the African populace.  Access to courts,  even at nat ional  
level, is an obstacle in many African countries and suing the government ,  
let alone an individual, is next to a myth.106 Above all, the Afr ican Char te r  
and  its p r o c e d u r e s  a re  u n h e a r d  of  a n d  t h e r e f o r e  e d u c a t i o n  a nd  
sensitization on human rights has to be s tepped  up. We shall revisit some 
of these obstacles below.

CO MM ISS IO NS RECOMMENDATIONS

An aggrieved State or individual,  whose rights have been violated, appeals 
to a higher tr ibunal  or court  for redress.  Redress may take the form of an 
apology; repara t ions  or damages  for the alleged wrong; decla ra tion of 
rights; condemnation  of the act of the violator; injunction in the case of a 
continuing wrong; or removal of the source of the wrong, for example,  
repeal  or enactment of a new legislation.

What  then, is open  to the African Commission,  after it considers the merits 
of an appl icat ion which has passed the test of admissibility? In the absence 
of other  grounds  of inadmissibility, the Commission shall draw up a repor t  
of its findings, based  on the facts and information received.  This repor t  
shal l  be  c o m m u n i c a t e d  to the Sta te  p a r t ie s  c o n c e rn e d ,  th r o u g h  the

105 Judge Keba Mbaye, loc. cit., p. 13.
106 See Mwaikusa, loc. cit., and C.M. Peter, Part Four loc. cit.,.
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Sccrc ta ry-Gcnera l ,  and shall be t ransmi t ted to the AHG,  toge ther  with the
107reco mm en da t io ns  that  the Commission shall deem useful.  In cases 

which reveal the existence of “a series of serious and massive” violation of 
human and peoples ’ rights, the Commission shall draw the a ttent ion of the
A H G ,  which in turn,  may request  the Commission to make a factual report ,

108 > • • accompanied  by its findings and recommendations .  The  Commission
may also submit  directly to the AH G  cases of emergency it has noticed,  and
the lat ter may request  the Commission to make an in depth  s tudy.1();

A number  of quest ions can be raised about  the efficacy of the system of 
redress under  the African Charter .  Firstly, it is not clear whether  an 
individual pet i t ion will be cons idered  only when an egregious pa tte rn  of 
violation is established.  What  consti tutes a series of “serious or massive” 
violations need to be defined.  It is not clear whether the draf ters of the 
A f r i c a n  C h a r t e r  h a d  in m i n d  t h e  r u l e s  of  a d m i s s i b i l i t y  of  t h e  
Su b-C om m is s io n  on Pre ve nt io n  of D is cr im ina t io n  and Pr o te c t i o n  of 
Minori t ies which requi re  that communicat ions will be admissible only if 
they reveal “a consistent  pat te rn of gross and reliably a ttes ted violations of 
human rights and fundamental  f reedoms.. .” 110

Secondly, the place and role of the A H G  in the system of protect ion.  The 
Commission is an organ which accounts to the A H G ,  a political organ 
composed  of Heads  of States and Governments of the OA U.  Since human 
rights can genera te  into political issues, and in most cases, States are the 
v io la tors ,  this a r r a n g e m e n t  will make human  r ights  m or e  and  more  
s u b s e r v i e n t  to  p o l i t i c a l  e n d s  a n d  m a n o e u v r e s .  E x p e r i e n c e ,  as 
demons t ra ted  by deba tes in the O A U  during the tenure of Idi Amin of 
Uganda ,  has shown that the O A U  acts as a t rade  union of African leaders,  
in defence of each others existence.

Thirdly, it may also affect the confidence,  independence  and impart ial i ty 
of the Commission.  The Commission must be seen to function impartially 
and independent ly.  Tha t  independence  and impart ial i ty is quest ionable

107 Arts. 52, 53, and Rule 100; 118.
108 Art. 58.
109 Ibid.
110 ECOSOC Resolution 1503 (XLVIII) of 27 May 1970, para 5.
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when there  is another higher body which can direct  and influence its 
decisions, even censure such decisions.

Fourthly, the role of the O A U  Council  of Ministers  does not appear  defined 
in the African Charter ,  though this organ could play a central  role in 
enforcement  of the decisions of the Commission.

Fifthly, all measures  taken within the provisions of the African Char te r  
r e m a i n  c o n f i d e n t i a l  u n l e s s  d e c i d e d  o t h e r w i s e  by t h e  A H G . 111 
Considerat ion of communicat ions refer red  to the Commission takes place 
in camera .112 Even publicat ion of the annual  repor t  of the Commission will

i n
have to be first cons idered by the AHG .  Confidential i ty of measures 
under taken or recommended  by the Commission removes the e lement  of 
adverse publicity as a form of sanction in human rights pet it ions.  The 
findings and repor t s  of the Commission should be published,  and the 
respective part ies informed of such findings and the underlying reasons.

Sixthly, the procedures  for enter taining communicat ions should be speeded  
up. The Commission does not meet  frequently,  (only once a year) and its 
members are not full time. It will therefore take a long time before a 
pet i t ion b ro u g h t  b e f o r e  the  A fr ic an  C om m is s io n  is c o n c l u d e d .  As 
Professor Umozur ike  laments:

“Con s ider  a hypothe tica l  s i tuat ion if a government  tha t  is more  
con ce rned  with the interes t  of a class or a sect ion sets about  
massively suppressing the human rights of a part icu la r  group.
The  Commission would meet  af ter  several  outc ries  against  its 
lethargy.  It would wait for a formal complaint  from a s tate 
b e f o r e  it a c t s  o r  may r e l u c t a n t l y  ac t  on i ts  own .  T h e  
Commiss ion then calls for in formation  from the offending s tate 
w hic h  r e p l i e s  b e l a t e d l y  a n d  evas ive ly .  T h e  C o m m i s s i o n  
s u b m i t s  its r e p o r t  to th e  S e c r e t a r y - G e n e r a l  a n d  to th e  
Assembly.  Arranging  a meet ing  of the Assembly takes a long 
time and when finally it meets,  there is a dead-lock .  The  way 
out  is to call for an “in-depth  s tudy” of the si tuat ion.

111 Art. 59.
112 Rule 95 and 105.
113 Art. 59 (2) (3).

39



This is done  and re -submi t ted.  The  Assembly  meets  after  
ano ther  delay and the r igmarole  cont inues.  The  rel ief  for the 
victims of the denial s of rights may come from the publici ty 
given to their  plight and from the surrep t i t ious  intervent ion of 
m e m b e r s  of  t h e  i n t e r n a t i o n a l  c o m m u n i t y  w ho  may not  
necessari ty  be Afr ic an . 114

S e v e n t h l y ,  t h e  C o m m i s s i o n  l a c k s  t h e  m a n d a t e  to m a k e  b i n d i n g  
recommendat ions.  Specific remedies  are nei ther  provided for nor docs the 
African Char te r  spell out how the recommendat ions arc to be implemented.  
U nd e r  the Amer ican Systems, for example,  the following remedies  arc 
available:

a) ruling that  the injured party be assured the enjoyment of the rights and 
f reedoms violated;

b) that  the situat ion which const i tuted the breach be remedied ;

c) payment  of fair compensat ion;

d) compensat ion  for miscarriage of justice;

e) an order  on provisional measures  even before the case is p roperly before 
the cour t .115

The  above remedies  under  the Amer ican Convent ion are fur ther  reinforced 
by article 25 on the Right  to Judicial  Protect ion.  U nde r  this Article,  State 
Par ties  undertake :

a) to ensure that  any person  claiming such remedy shall have 
his rights de t e rmi ned  by the compe ten t  au thor i ty  provided  for 
by the legal system of the State;

b) to deve lop the possibil i t ies of judic ia l  remedy;  and

c) to ensure  that  the com pe ten t  author i t ies  shall enforce  such 
remedies  when granted .

Only Rule 109 of the Rules of Procedure  refers vaguely to provisional

114 See U. O. Umozurike, “The Present State of Human Rights in Africa”, in K. 
Ginther and W. Benedck, (eds.), New Perspectives and Concepts o f 
International Law. A n Afro-European Dialogue. Springer-Verlag, Wien, New 
York, (1983) p. 113, at 126.

115 See Art. 63.
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measures .  Even  then,  this is a mere  recomm enda t io n ,  not  a binding 
decision. The  Rule  provides:

Before making  its final views known to the Assembly on the 
communica t ion ,  the Commission may inform the State par ty 
c o n c e r n e d  of  i ts  views on the  a p p r o p r i a t e n e s s  of  t a k in g  
provi s iona l  m easu re s  to avoid i r r e p a r a b l e  p r e ju d ic e  be ing  
caused to the victims of the al leged violations.  In so doing,  the 
Commiss ion shall inform the State par ty  tha t the expression of 
its views on the adopt ion  of these provisional  measures  does 
not  imply a decision on the subs tance  of the communica tion .

Lastly, the mandate  of the Commission needs to be en la rged to include 
fact-finding, a competence which is provided for in most human rights 
instruments,  but lacking in the African Charte r.

Periodic Repor ts

The system of per iodic repor t s  is en t renched  in most internat ional  human 
rights inst ruments .116 Apar t  from being a specific undertak ing under 
specific human rights ar rangement,  in respect  to economic,  social and 
cultural  rights, it is a recognit ion that they are not just iciable in the same 
way as political rights. They are to be real ized progressively. To ensure 
this, most human rights conventions oblige State part ies to under take  to 
submit  repor ts  on legislative, judicial,  administrative,  and other  measures 
which they have adopted  and which give effect to the provisions of those

117  • • •conventions.  T h e se  r e p o r t s  which a re sub m i t t ed  per iod ica l ly ,  a re  
s c r u t i n i z e d  by a s u p e r v i s o r y  b o d y  e s t a b l i s h e d  u n d e r  a p a r t i c u l a r  
instrument.  This process and the accompanying debates  among State 
part ies and non-governmental  organizations act as a restraint  and pressure

116 Covenant on Economic, Social and Cultural Rights, Art 16., Covenant on 
Civil and Political Rights, Art. 40.

117 See for example, Committee on Economic, Social and Cultural Rights 
established by the International Covenant on Economic, Social and Cultural 
Rights, under ECOSOC resolution 1985/17; Human Rights Committee 
established under the International Covenant on Civil and Political Rights; 
etc.
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on the would-be violators, and thus insti tutionalize a system of monitor ing 
the applicat ion of the convention.

U nde r  article 1 of the African Char te r,  State par ties  “under take  to adopt 
legislative or o ther  measure s  to give effect  to [ thejr ights,  dut ies  and 
f reedoms enshrined in the African Char te r .” More  specifically, under 
article 62:

Each  State par ty un de r t ak e  to submit  every two years,  from the 
da te  the pre sen t  Cha r te r  comes into force,  a r ep o r t  on the 
legislative or o ther  measures taken with a view to giving effect 
to the rights and f reedoms recognized  and gu a ra n te ed  by the 
presen t  Char te r .

However,  the form and content  of such report s,  including the procedur e  for
their  examination,  has not been detai led in the provisions of the Afr ican
Char te r  but in the Rules of Procedure .  The Rules requi re the repor t s  to
contain all the necessary informat ion and to indicate,  among others,  the
factors and difficulties impeding the implementat ion of the provisions of 

118the Charter .  Special ized insti tutions (a phrase which is not def ined)  may 
be  f u r n i s h e d  with  c o p ie s  of  th e  r e p o r t s  r e l a t i n g  to t h e i r  f ie lds  of 
competence ,  and may be invited to make observations on such r epo r t s .119

It is not clear from the Rules of Procedure  whether  all State par ties can
part ic ipate in the sessions of the Commission during the examinat ion of the
repor ts ,  apart  from the State part ies  whose repor ts  are being considered  or
State par ties  from whom the Commission wants addi t ional  in formation .120
However,  after considerat ion of the repor ts  and the addi t ional  information
submit ted by State part ies,  the Commission shall invite comments  from

121State par ties  to the Charte r.  Finally, the observat ions made by the 
Commission on the repor ts  shall be t ransmi t ted to the A H G  toge ther  with 
copies of repor ts  received from and comments made by State part ies.  The 
final verdict  on the repor ts  thus lies with the A H G . 122

118 Rule 81.
119 Rule 82.
120 Rule 83.
121 Rule 86.
122 Ibid.
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The Rules of Procedure  are not specific on the form and conten t  of the 
reports,  which is left to be defined by the Commission.  Mo re  importantly,  
no specific sanction is imposed on non- submission of repor t s  or addit ional  
information,  other than the inclusion of it in the annual  repo r t  of the 
Commission to the A H G .  By October ,  1990, only four State part ies,  
namely Libya, Tunisia,  Nigeria,  and Rwanda had submi t ted their  periodic 
repor t s .124 This raises serious doubts on the willingness and commitment  
of the S ta te pa r t ies  to the obl igat ions u n d e r t a k e n  u n d e r  the  Afr ican 
Charter .  Non-submission of per iodic repor t s  is a clear  b re ach  of the 
obligations of State par ties under  Article 62.

CONCLUSION AND RECOMMENDATIONS

The adopt ion  of the African Char te r  has been outwardly a demons tra t ion  
by the African States that  they uphold and will p romote  fundamenta l  human 
and peop le s ’ rights. Such a move has restored,  albeit  temporari ly,  the 
image of Africa tarnished by the excesses committed by Idi Amin  and 
others,  at a time when the human rights agenda  had prominent ly featured 
in internat ional  relations.  As pointed out, the African Char te r  contains 
ingenious innovations as well as serious shortcomings:  the lat ter have to be 
addressed  to during the implementat ion stage.

The African Char te r  is a t reaty regime born out of the regional  polit ical  
set-up, the OA U,  and the machinery established under  the Cha r te r  is 
subservient to this regional  political organizat ion.  Born out of a treaty 
a r range ment ,  the r ights and machinery  establ ished  unde r  the Afr ican 
Char te r  can only be what was acceptable  by delegations at the negotiat ing 
table as a product  of compromise,  not  as one might wish them to be. Thus, 
the rights are br ie f and vague; the organ of protect ion exhibits p rocedura l  
and s truc tura l defects;  and more importantly,  an Afr ican Cour t  on Hum an  
and Peoples ’ rights has not been established.

The commitment  to uphold human rights has been more rhetor ical  than 
actually demonst ra ted .  Since the adopt ion of the African Charter ,  human 
rights violations among the State part ies to the Char te r  remain unheaded;

123 See also Rule 85.
124 See Newsletter Vol. 1. No. 1, February 1991, p. 2:2 (published by African 

Centre for Democracy and Human Rights, Banjul, The Gambia).
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in a number  of countr ies this has resul ted in civil wars and fratricide.  
Individual liberty has therefore  worsened and the hope  and the cl imate that 
the Char te r  initially c rea ted  seem to be waning away.

A number of countries have not ratified the Afr ican Char te r  despi te  the 
excitement generated by its adopt ion in 1981. Even those States that 
ratified,  they have not enacted enabling munincipal  legislation nor changed 
much of their  munincipal  legal systems and policies to conform to the 
human rights regime under  the African Charter .  As we pointed out, only 
four State par ties submit ted periodic repor t s  as requi red  by the Char ter .

A reg iona l  huma n rights a r r ang em ent  is impor tan t  in suppo r t ing  and 
supplement ing national promot ion and pro tect ion efforts. However,  the 
diverse na ture  of the African political,  economic,  social and cultural  set-up 
has not only contr ibu ted to the form the regional  a r rangement  took; it will, 
above  all, af fect  the e f fect iveness  of the Afr i can  Commiss ion  in the 
implementat ion process.

The  p r e s e n t a t i o n  has examined  what  h a p p e n s  when  hu ma n rights of 
individual or States are violated; who vindicates them; the procedures  laid 
down and the effectiveness of such procedure  and measures for redress.  
The  regional  human rights system as present ly st ruc tured,  it was revealed,  
exhibits a number  of shortcomings.

Firstly, in the absence of an African Cour t of Hum an  and  Peoples ’ Rights,  
the African Commission should be given the mandate  to make final binding 
decisions.  As presently s truc tured,  the Afr ican Commission is merely a 
commit tee  making recommendat ions to the A H G ,  which holds the ul t imate 
word.  This pr ocedure  will subject  human right to subjective polit ical 
considera tions  and inevitably weaken the posit ion of the only organ of 
protect ion.  It is therefore recomme nde d  that  ei ther  a Court  with final 
decis ion making  be set up, or the comp etence  of the Commiss ion be 
enlarged,  and its link with the A H G  be severed or reduced  to a mere 
working relat ionship.

Secondly, under  most human rights arrangements ,  State- to-Sta te  pet i t ions 
are very few, and in addit ion,  fewer cases will pass the admissibili ty test. 
This will also be the case in Africa.  States opera te  with a variety of 
considerat ions,  t rade offs and reciprocity.  In Africa,  because  of the human 
rights record  of virtually every State,  it is unlikely that  States will vindicate 
e a c h  o t h e r  b e f o r e  th e  r e g i o n a l  o rg a n ,  only b e c a u s e  t o m o r r o w  the  
c o m p l a i n a n t  w i l l  f i n d  h e r s e l f  in t h e  d o c k .  T h e r e f o r e  “ o t h e r
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communica t io ns” or  individual  communica t ions  will flood the African 
Commission.  This brings us to our third point.

For an individual peti t ion to reach the African Commission,  it would have 
to satisfy the s t r ingent  requirements  for admissibility. To init iate a case in 
a local jur isdict ion against  the government  - which is virtually impossible 
in some cases - and to exhaust all available local remedies  takes time. It 
may take on the average a year before a case is conc luded in some countries.  
To this p ro longed  procedure  taken by the victim of violation at the nat ional  
level, is equally ad ded  the same procedure  at the regional  level. It will not 
take less than a year before a communicat ion is d isposed of at the level of 
the Commission.  One  wonders whether this is any rel ief to the victim of 
v io la t io n  i n c a c e r a t e d  a nd  t o r t u r e d  in d e t e n t i o n  camps!  It  is a lso 
recommended  that  members of the African Commission work full t ime or 
meet  more frequent ly in view of the human rights landscape.

Fourthly, what remedies  are available to the victim of violation? The 
African Char te r  is silent on remedies,  much is left to the ou tcome of the 
considerat ion of the recommmendations  of the African Commission by the 
AHG.  To peti t ion a tr ibunal  without knowing the relief that can be orde red  
by the tr ibunal  is most absurd.  In this respect ,  appropr ia te  steps need to 
be taken to amend the African Char te r  and incorpora te  specific remedies.

Fifthly, an effective regional  human rights system must have roots firmly 
anchored in the respective national  constituencies.  While a regional  system 
is i m p o r t a n t  in l a y i n g  d o w n  a f r a m e w o r k  f o r  p r o m o t i o n  a n d  
s tandard-set t ing,  these are meaningless unless real ized at the national  
level. In many Afr ican States,  existing condit ions pose serious obstacles to 
promot ion and pro tect ion activities. The  condit ions that exist - ranging 
f rom  m i l i t a r y  se t  up  an d  p o l i t i c a l  sy s te ms  th a t  d eny  any f o rm  of 
par tic ipa tion to abject  poverty - are the greatest  affront to the diginity, 
humanity and personali ty of all Africans.  The  greates t  task in any human 
rights effort  is how to create an environment  conducive to the growth of a 
human rights cul ture and at t i tudes at the national  level and this will be the 
major preoccupat ion of the African States in decades  to come.

In all A f r i c a n  pol i t i e s ,  t h e r e  have b e e n  a s u s t a i n e d  c a m p a i g n  a n d  
mobilization for g rea ter  individual l iberties.  The  start ing point  has been 
an o n s la u g h t  ag a ins t  ex is t ing  re g im es  which  do not  a l low pol i t i ca l  
par ticipat ion nor tole ra te  different  view points.  The  momentum genera ted  
by these events has genera ted  new hopes towards f reedom and  the dignity 
of all Africans.  Sensit izat ion and conscientizat ion of human rights will
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therefore  find roots in the new democrat ic  ideals and therefore  will help to 
fulfill the  goals of  the  future  Afr ican  S tates  tow ards  p ro m ot io n  and 
pro tec t ion  of human rights.
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No.

1

2
3
4

5
6
7
8

9

10
11
12
13
14

15
16

17

18

19

20

21

22
23

24

25

26

ANNEX 1

LIST OF STATE PARTIES TO THE 
AFRICAN CHARTER ON HUMAN AND PEOPLES' RIGHTS

Name of 
State

Date of 
Signature

Date of 
Ratification

Date of 
Deposit

Algeria 10/04/86

Angola

♦Benin
Botswana

Burundi
Burkina Faso 05/03/84
♦Cameroon 23/07/87

Cape Verde 31/03/86

Central African Republic 
Chad 29/05/86

Comoros
Congo 27/11/81

Djibouti
Egypt 16/11/81

Equatorial Guinea 18/08/86

Ethiopia
Gabon 26/02/82

Gambia 11/02/83

♦Ghana
Guinea 09/12/81

Guinea Bissau 

Ivory Coast 

Kenya
Lesotho 07/03/84

Liberia 31/01/83

Libya 30/05/85

01/03/87

17/07/86

06/07/84

02/06/87

26/04/86

09/10/86

01/06/86

09/12/82

20/03/84

07/04/86

20/02/86
08/06/83

16/02/82

04/12/85

20/03/87

22/07/86

21/09/84

06/08/87

27/07/86

11/ 11/86
18/07/86

17/01/83

03/04/84

18/08/86

26/06/86

13/06/83

13/05/82

06/03/86

04/08/82

19/07/86

29/12/82

26/03/87



27

28
29

30

31

32
33

34

35

36
37

38

39

40

41
42

43
44

45
46

47

48

49
50

51

*

Madagascar

*Malawi

Mali

Mauritania

Mauritius
* Mozambique

Namibia

Niger
Nigeria

Rwanda
Saharawi Democratic

Arab Republic
Sao Tome & Principle

Senegal
Seychelles

Sierra Leone

Somalia

Sudan
Swaziland

Tanzania

Togo

Tunisia

Uganda

Zaire

Zambia

Zimbabwe

13/11/81

25/02/82

21/12/81

14/06/86

22/01/82

26/06/86

09/07/86

31/08/82

11/11/81

10/04/86

23/09/81

27/08/81

26/02/82

03/09/82

31/05/82

26/02/82

23/07/87

17/01/83

20/02/86

15/07/86

22/06/83

15/07/86

02/05/86

23/05/86

13/08/82

21/09/83

31/07/85
18/02/86

18/02/84

05/11/82

16/03/83

20/07/87

10/01/84

30/05/86

21/07/86

22/07/83

21/07/86

23/05/86

28/07/86

25/10/82

27/01/84
20/03/86

11/03/86

09/03/84
22/11/82

22/04/83

28/07/87

02/02/84

12/06/86

States thus marked are parties to the African Charter. Details of the dates of 

ratification etc. were not available at the time of writing.

Morocco is currently not a member of the OAU, therefore cannot be a party to 

the African Charter.
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