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EDITORIAL

glson Mandela deserves to be taken seri-

ously. His ongoing rebukes of the media

should not, therefore, be swept aside as the
aranoid ramblings of an ageing president. Mandela,
ie great non-racialist and reconciler, has repeatedly
ccused the “white-dominated media” of “undermin-
g the revolution.” We should accept this criticism
ith humility.

The media help generate public opinion, which
anslates very efficiently into market reality. Inves-
rs, both internal and foreign, are hesitant to part
ith their money in a country where the media proph-
esies doom from every editorial.

But journalists only feel free to be so critical be-
cause they have confidence in the ability of the gov-
‘ernment to withstand the onslaught - even tabloid
paparazzi know better than to shout fire in a crowded
theatre. By his rebuke, Mandela has implicitly ac-
‘knowledged that he himself is not so confident. And,
ffrankly, he is in a better position to know.

~ Yoweri Museveni, the only man on the continent
‘whao can rival Thabo Mbeki for the right to lead the
African Renaissance, has rejected multi-party democ-
‘racy as inappropriate for his country at this time. Party
;’politics are divisive, he says, and developing nations
need a sense of national unity. So long as the Ugan-
dan economy continues to grow, the West seems
willing to tolerate his departure from orthodoxy (Presi-
dent Clinton’s gentle chiding aside).

Perhaps out of a similar sense of transitional in-
stability, the ANC appears to be determined, on the
one hand, to co-opt its black opposition and, on the
other, to discredit its minority opponents. Unfortu-
nately, the proposed ANC/IFP merger would simply
serve to polarise party politics in South Africa along
race lines, achieving the opposite of the intended ef-
fect. And, while race-haiting may serve to unify black
voters, nothing is more likely to send the whites pack-

ing.

Analysts have also expressed their alarm over
recent legislation that gives wide discretionary pow-
ers to national ministers. Those who feel threatened
by this authoritarian drift should ask themselves what

it is that they are truly afraid of. Democracy, after all,
is essentially a tool to ensure that government pio-
motes the interests of the majority while protecting
the rights of minorities. If anything, the ANC has been
guilty of neglecting the former responsibility. [t may
now be the case that South Africa’s need for rapid
delivery is greater than an ideological argument
against concentration of power.

" Since the ANC has no serious rivals to its major-
ity control of the government, these moves to silence
opposition and increase the authority of party mem-
bers must be motivated by a fear that any internal
friction is a luxury that the nation cannot presently
afford. They represent a tacit admission that western
democracy is not working well on the continent, even
here on the southern tip.

In the same vein, it might also be argued that South
Africa is not ready for a fully critical press. There is a
fine line between proudly declaring that the emperor
has no clothes and wilfully inciting capital flight. Jour-
nalists emulating the press in better established states
may be making the common error of mistaking South
Africa for a first world country.

That having been said, this issue of Indicator con-
tains plenty that is critical of the government. Since
the topic of focus is education, it is difficult not to be
pessimistic. But as always, a balance of views is
sought, with writers from academia, non-governmen-
tal organisations and the government itself repre-
sented.

Three articles review the content and effects of
the TRC, as this bold experiment in political group
therapy sees its last days. Tom Lodge looks at the
popular perception that the ANC-led government is
corrupt, and finds the evidence rather lacking. The
provincial spending mess is examined from the in-
side and from without, and Karthy Govender takes a
legal stab at the way the formerly disadvantaged are
hierarchised. -

On the whole, opinions diverse as the nation i
self. And isn't that what democracy is all abou

Ted Leggett - Editor
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A STATE OF DENIAL.:
WHITE SOUTH AFRICANS' ATTITUDES
TO THE TRUTH AND RECONCILIATION
COMMISSION

By GUNNAR THEISSEN
TRANSITIONAL JUSTICE PROQJECT
UNIVERSITY OF THE WESTERN CAPE

BRANDON HAMBER
TRANSITION AND RECONCILATION UNIT
CENTRE FOR THE STUDY OF VIOLENCE AND RECONCILIATION

The assumption of responsibility by all parties involved is essential to
the reconciliation process. A survey conducted by the Centre for the
Study of Violence and Reconciliation suggests that the majority of white
South Africans are unconvinced that they played a role in apartheid
abuses. And over 40% of those surveyed think apartheid was a good

idea, badly executed.

troubled past, the Truth and Reconciliation Com-

mission {TRC) has called on the entire country to
remember, acknowledge and admit their role in past
crimes. Specifically, it has focussed on white South
Africans, the security forces, the armed wings of the
liberation movements, the past government, and spe-
cific sectors (e.g. the medical profession, the busi-
ness sector) all of whom have been called upon to
carefuily scrutinise their complicity in the apartheid
system.

l n the interests of reconciling South Africa with its

This has proved to be a difficult task, however,
perhaps because most people would like to forget
their role in a system that has been internationaily
condemned as a crime against humanity. (n light of
this, the Centre for the Study of Violence and Recon-
cifiation (CSVR) set out to investigate the extent to
which white South Africans have embraced the TRC
process and acknowledged their role in the apart-
heid system.

in May 1996, shortly after the first public hearings
of the TRC, the CSVR conducted a random
nation-wide telephone survey of 124 white South Af-
ricans (Theissen, 1997). The CSVR wanted to gather
information on how white South Africans feel about
the TRC, and also to assess their views on the social

and political changes that had taken place since April
1994,

SUPPORT FOR APARTHEID

in order to answer these questions, itis important
to first determine the extent to which white South Af-
ricans supported the apartheid government. Evidence
for this support is unequivocal.

Election results indicate that white South Africans
increasingly supported the former government and
its apartheid policies from 1948 onwards. In 1977,
one year after the Soweto uprising, support for the
NP regime was at its peak - 67% of all white votes
went to the NP that year.

White opposition to the apartheid system was
confined to a small minority. During the years of the
state of emergency, parties with a moderate position,
such as the Progressive Federal Party (later the
Democratic Party), only accounted for a maximum
of 20% of white votes (Van Rooyen, 1894).

In addition, during the 1980s white South Afticans
were repeatedly asked how they felt about the apart-
heid legistation. A survey conducted by the Human
Science Research Council (HSRC) in February 1984
revealed that the vast majority of white South Afri-
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wera in favour of the exclusion of black South
frrcarié from the political system, white schools, resi-
tial areas and public amenities (Fig.1 below), Even
e more obvious forms of racist legislation, such as
e1mmorahty Act’ and the ‘Mixed Marriages Act’,
e supported by 60% of the white population in
g5 (Rhoodie, De Kock & Cooper, 1985).

cans did not only tum a blind eye to the ongoing hu-
man rights violations, but many supported the way
the security forces dealt with black opposition.

THE NEW SYSTEM
Since 1990, change has been rapid in South

Bl in favour

Separate voters' role i

Black homelands

Separate public amenities
Separate Schools for Whites
Group Areas Act

Immorality Act

Mixed Marriages Act

Figure 1:
Attitudes of white South Africans towards apartheid laws (1984)
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Source: HSRC, February 1984

. White South Africans also generally supported
government and security force actions. In November
1977, for example, after nearly all black conscious-
néss organisations and the Christian tnstitute of Rev.
Beyers Naudé had been banned, 68% of all white
South Africans approved of the government’s actions.
101984, 90% of white South Africans felt that the
government's combating of ‘terrorism’' was good or
..very gaod (Rhoodie et al, 1985).

Four years later, 85% supported “stronger action
against the ANC and its fellow travellers to prevent
orto:reduce terror attacks,” (Hofmeyr, 1990). During
the 1980s, the South African institute for International
Affairs (1982-1990) repeatedly evaluated whether
white South Africans thought that the government
should militarily attack ANC ‘terrorist’ or ‘guerrilia’
bases in its neighbouring countries. Generally, the
vast majority approved of the policy of cross-border
raids.

Furthermore, in May 1989, shortly before the col-
lapse of apartheid, 57% of white South Africans were
still in favour of "detention without trial for suspected
violators of security laws" (Hofmeyr, 1990). This came
at a time when reports about severe ill-treatment and
torture in detention were fairly widespread.

Thus, it can be concluded that white South Afri-

Africa. It is not clear, however, how whites feel
about the so-calied 'new South Africa’, particularly
given the overwhelming support of the past regime
by white South Africans.

The CSVR survey found that although most re-
spondents accepted some of the ouler manifesta-
tions of the new South African patriotism {e.g. the
new flag), a large number of white South Africans
were not content with the new political system
(58.8%).

Although the CSVR survey found that very few
whites would like to reinstall apartheid {or at least
would not openly admit to it), some 44% claimed that
the former political system was not unjust. The same
percentage believed that apartheid was a good idea
but was badly carried out, and every third respond-
ent held the view that apartheid has done more good
than harm to South Africa (33%).

This indicates that, aside from some limited
attitudinal change, there are still many white South
Africans who remain uncritical of the apartheid past
and do not see the system as inherently problematic.

BLAME FOR THE PAST

Only 14 percent of white South Africans surveyed
by the CSVR felt that those people who supported
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the NP in the past were, at least to some degree,
responsible for the repression of black communities.
Instead, they saw only those directly involved {o be
blameworthy.

Responsibility for the atrocities of the past was
mainly placed af the doorsteps of anti-apartheid ac-
tivists and ‘troublemakers’ in black communities
(57%). To a lesser degree the security forces (46%)
and the former NP government were also seen as
responsible (46%). Eighty one percent of respond-
ents claimed that there is no moral difference between
an act committed in defence of the apartheid system
and an act committed as part of the liberation strug-
gle (Fig.2 below).

Clearly, therefore, the white South African re-
spondents did not see their personal support for the
NP government and its actions as integrally linked to
the violations that occurred in the past.

Figure 2:

Attitudes to moral differences between crimes
committed for or against the apartheid state

There is a moral difference between committing an act
as a freedom fighter in the struggle against apartheid
and committing a crime in defence of the
former political system

WHITE SOUTH AFRICANS

defending apartheid

there is no difference was more justified 1%

don't know 81%

resistance against
apartheid was
more justified 8%

Source: CSVR, May 1396

SUPPORT FOR THE TRC

Although several surveys (IDASA 1994; HSRC
1995) conducted prior to the hearings have indicated
widespread support for a Truth Commission among
black South Africans, most white South Africans seem
to have had an ambivalent or negative perception of
the TRC.

A significant number of the white South Africans
surveyed (46%) believed that “the TRC was an
ANCGC-inspired witch-hunt to discredit its enemies,” al-
though the same percentage disagreed and 8% had
no opinion.

in May 1996, only 36% of the 128 surveyed said
that most of the allegations made by victims to the
TRC were true, 41% of the respondents believed that
the incidents victims spoke of were being exagger-
ated. Perhaps predictably, mistrust and rejection of
the TRC was found to be more common among older -
white South Africans. The only group surveyed to
show overwhelming support for the TRC was that
under 30 years of age.

SUPPORT FOR COMPENSATION

In terms of paying compensation to the victims
and relatives of gross human rights violations, an
HSRC survey conducted before the TRC began
showed that 60% of white South Africans felt that
victims of apartheid should not be compensated for
the ills they suffered in the past (HSRC, 1995). The
CSVR survey conducted in the early months of the
TRC showed that 56% of the respondents felt the
same.

In addition, two out of three respondents felt that
it was better to forget about the past than to pros-
ecute people who had committed crimes against
anti-apartheid activists. Most white South Africans in
this group were not inclined to redress the
socio-economic injustices of the past. Only a few re-
spondents supported measures like affirmative ac-
tion (25%) and the return of some farmland to the
biack majority (13%).

Figure 3:
Support for Compensations for Victims of
Apartheid Abuses

Would you support monthly compensations
for relatives of those people who have been murdered in
the political conflicts of the past

WHITE SOUTH AFRICANS

fulty support 8%

strongly reject 20%

I reject 36%

support 31%
don't know 4%

Source: CSVR, May 1996
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ding to the CSVR survey, more than two out
vhite South Africans still believe that "there
s when detention of political prisoners may
ssary to maintain social order.” Every sec-
spondent said that police should be allowed to
‘guns more frequently and 80% supported
 penalty.

ingly, human rights violations may still be
ed by many South Africans as long as the vio-

ship between racism, the denial of past injus-
d the glorification of the apartheid past. Re-
dents who scored high on the racism scale in-
d'in the survey, tended to be dissatisfied with
w democratic order. They also denied past in-
and romanticised the apartheid past.

/hile support for openly racist statements was
nthe survey, implicit racial prejudices were voiced
epeatedly. For example, “it is certainly best for all
' ﬁc‘fé_r_ned that interracial marriages should not take
ce” and “itis crucial for the stable development of
he country that whites retain economic control”, re-
Ved 57 and 54% approval respectively.

It was also fairly common for white respondents
o complain that black South Africans were deliber-
_ately using the apartheid past to discriminate against
ites. More balanced language broadcasting, af-
irmative action and land restitution were often re-
erred to by respondents as “apartheid in reverse”.

GERMANY AFTER WW [

~ Interestingly, the results of the survey do not differ
~considerably from the political culture of
West-Germany during the first decades after the end
f the Nazi regime. During that time many Germans
till believed that Germany had not been responsible
or the outbreak of World War Hl (54% in 1851) and
" that National Socialism was a good idea that was
- badly carried out (57% in 1948).

Furthermore, Hitler was still seen as one of Ger-
1 many’s greatest statesmen in 1955 (48%). In an atti-
tude simitar to that of white respondents towards com-
pensation for victims of apartheid in South Africa, 66%
of the German public opposed reparation for Jewish
holocaust survivors in 1952 (Bergmamn & Erb, 1991).

Perhaps like the German public after World War
lI, the CSVR survey indicates that many white South
Africans remain unconvinced about the unjust nature
of the past system and certainly do not see them-

selves as highly complicit. Apartheid is generally
viewed as a system which was not inherently bad but
was carried out in such a way that 'mistakes' occurred.

Most white South Africans, according to the CSVR
survey, are more likely to blame anti-apartheid activ-
ists, or perhaps the security forces, for the atrocities
that occurred, than to acknowledge their own role in
maintaining the system that allowed these violations
to occur.

On the other hand, the results of the CSVR sur-
vey, as with survey research done in Germany, con-
firmed that the younger generation (those under 30
years of age) differed remarkably from the older gen-
eration in their perceptions about the past and their
attitudes to the future.

Younger white South Africans were generally more
satisfied with the new South Africa, had a higher hu-
man rights awareness and were more committed to
undoing past injustices. There is hope that the white
community may become more democratic and un-
prejudiced as those who were not directly involved in
the conflict mature.

HAS THE TRC HELPED?

The CSVR survey was a small exploratory study,
carried out at the beginning of the TRC process. Per-
haps over the past 18 months, the TRC has assisted
in convincing more white South Africans that apart-
heid was fundamentally unjust and that its victims
have a right to some form of reparation.

Clearly, there has been some white interest in the
TRC, despite their relative absence at most hearings.
The “TRC Special Report” TV programme has had
up to 1.2 million viewers a week. Although it is more
popular among black South Africans, a sizeable
number of its viewers are white, and the programme
often capiures a greater audience than the English
news at 8 p.m.

The CSVR survey found that 23% of the white
South Africans claimed that they had heard about
the atrocities committed by the apartheid regime for
the first time through the TRC, while 55% said that
they knew about the atrocities but were unaware of
their severity, and 22% said they had been more or
less fully aware.

While those claiming complete ignorance may
simply be in denial, the high percentage of those say-

ing that they were unaware of the extent of the atroci-

ties suggests that the TRC may have opened_up_ a -
number of eyes to the full evil of the aparth ‘ S
tem. o

INDICATOR SA

~ " Political MONITOR



Nonetheless, the question that remains unan-
swered is whether the exposure created by the TRC
has had a positive attitudinal impact on white South
Africans. Despite white interest in the TRC, the CSVR
survey suggests that assumption of responsibility is
not forthcoming.

One of the most disturbing findings of the survey
was that general human rights awareness remains
low, despite the TRC. This is not a finding confined
to white South Africans - it has also been shown that
demacratic values in black communities are not as
strong as they should be in a consolidated democ-
racy (Gouws, 1993).

Even if the TRC convinced the white population
that political human rights violations are morally un-
acceptable in the months since the CSVR survey was
conducted, it is questionable whether the TRC has
helped convince the nation that all human rights vio-
lations are wrong.

Therefore, the real challenge facing the TRC is
for it to make recommendations that help ensure that
ongoing abuses (for example, the torture of crimi-
nals or violations committed by the police in pursuit
of criminals) are not accepted by the general public.
In so doing, the recommendations will need to ad-
dress the human rights culture of white and black
South Africans in a concerted way. However, much
still needs to be done by white South Africans them-
selves.

As long as many white South Africans still glorify
the apartheid past, reject responsibility and the need
for compensation, and c¢laim that “too much is done

for hlacks at the expense of white people nowadays;’
(a statement that received 54 % support) the road fp
reconciliation will remain a difficult one. B
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HEALING THE HEALERS?
E TRC’S HEARINGS ON THE HEALTH
SECTOR

8Y ANORE DU TOIT
DEPARTMENT OF POLITICAL STUDIES
UNIVERSITY OF CAPE TOWN

e medical profession?

‘comparative history of Truth Commissions -
otable case of an international learning experi-
- sectoral hearings are a South African inno-
. While the victims’ hearings have followed the
adel of Chile and other Truth Commissions, and
quaswuduc:af procedures of the amnesty proc-
re a version (or inversion) of political trials, it
Id be more difficult to find precedents for these
toral hearings.

hey are not primarily focused on particular indi-
duals, whether perpetrators or victims, but are more
ntextual in orientation, though also concerned with
specific institutional or professional sector of soci-
ety As such, they probably represent an attempt by
e TRC to address one of its basic and enduring
challenges: how to balance the concern with individual
-ca_'s_es of political atrocities and gross violations of
_hijman rights with the structural features of apariheid
aé’ a system of oppression.

=~ 1n his opening words, Archbishop Tutu succinctly
outlined the TRC’s main objective for the Health Sec-
tor Hearings:

w0 “We intend to be looking at the role of the health
sector in perpetrating, colluding with or resisting hu-
. man rights abuses during the period under review”.

Dr. Wendy Orr, for her part, indicated an even more
ambitious objective for these hearings:

“We need to break the culture of silence, the ta-
baoos which have surrounded the medical profession,
the mystique of the medical profession, the fact that
people don’t speak out, the fact that doctors are
viewed as a closed club who often stand up for each

.h'ealth sectoral hearings were not what many participants
sipated. Those who expected to name the professionals guilty of
conduct were disappointed. Were the hearings about telling the
th-and promoting reconciliation, or about restoring the lost honour

other rather than for their patients. That'’s really what
these two days are about”.

It must be said that very little of this happened in
the course of these hearings; apart from a few pass-
ing remarks on the tendency of the medical profes-
sion to close its ranks, with little regard for the rights
of patients in general, or detainees in particular, there
was no sustained attempt to examine the institutional
culture or sacial context of the health sector in a
self-critical spirit.

MOMENTS OF TRUTH

The concern with the disclosure of truth thus re-
mained firmly focussed on the issue of accountabil-
ity for professional abuses and misconduct. This was
reinforced by the bitter memories of the Biko case,
and especially of the wholesale failure of the profes-
sional and statutory bodies when faced with their
moment of fruth.

As was pointed out by Prof. Frances Ames at these
hearings, Biko was not the first but the 46th political
prisoner to die in detention; nor was he by any means
the last to do so. Yet thoughts of the Biko case were
never long absent from the proceedings and recurred
time and again in the course of the different presen-
tations. Judging by these discussions, one might ai-
most think that the history of professional 'ethics’ and

human rights violations begins (and sometlmes'.

seems also to end) with the Biko case.

No doubt there are some obvious reas'o”'r'i's' fd?
special significance of the Biko case in this cont. .
The death of a political ieader of Biko's stature repre--
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petrators at these hearings
proved to be unexpectedly
problematic.

sented not just one more victim of political violence
and torture. For the medical profession, the publicity
around the profoundly dubious rotes of district sur-
geons in the events leading to Biko's death, and the
repeated failures by the major professional bodies to
act against the individuals concerned, became an
enduring public scandal.

in the words of Dr. Barker, the indefensible find-
ing of the Medical Council had been a refusal of the
truth. It, “seemed to simply ignore the evidence given
at the inquest”. Quite literally this had faced the Medi-
cal Association of South Africa (MASA),

“With its moment of truth. Jt had the opportunity to
rise to the occasion and to meet the chalfenge to dem-
onstrate jts commitment to truth, to equity, to justice
and the centuries old tradition of professional hon-
our. It ... failed to respond to the challenge and thereby
betrayed the values for which it supposedly stood.”

What 'the Biko saga’ came to represent to health
professionals, both
at the time and in ret-
rospect, was not so
much a question of
violation of human
rights, of amnesty or
justice, or even of
the need for recon-
ciliation. Instead we
typically find a different moral vocabulary invoked
whenever the Biko case is mentioned, that of {pro-
fessional) honour and shame. On this view, the Health
Hearings represented an opportunity for MASA and
the medical profession to rehabilitate their public
standing.

elling the truth, by naming
the names of the per-

For others, it was precisely the problem that the
professional and statutory organisations, in particu-
lar the Medical Council and MASA, had abdicated
their responsibilities and failed the profession by re-
fusing to hold individuals responsible for human rights
abuses. Surely the TRC and the Health Sector Hear-
ings provided the opportunity where such professional
accountability could be ensured by disclosing the
truth, and at long last naming the names of those
involved in professional abuses of human rights.

This certainly was the expectation of NGQOs like
the Health and Human Rights Project (HHRP), who
prepared a submission drawing attention ‘to more
than a hundred cases of detainees ifi-freated by doc-
tors, nurses, psychologists while detained under se-
curity fegistation.” One of the HHRP’s key aims, ex-
plained Dr. Leslie London, “is to facilitate the process
of documenting past involvement of health profes-
sionals and their organisations in human rights
abuses so as to prevent recurrence in the future”

His colleague, Nomfundo Walaza, spelled this gy
in greater detail, “Former detainees had told us ny,.
merous stories about inadequacies of the custod
care system, doctors failing to take adequate me
cal histories; district surgeons refusing to listen to th
complaints; medics pranouncing them fit for tort
and further interrogation; physicians handing medi
cal files to the security police; nurses deliberately wi ]
holding treatment or shackling detainees to their beds
psychologists violating the confidentiality of their pa
tients for security reasons; doctors neglecting to keep
proper clinical records and failing to follow up a pre:
scribed course of treatment. ... In fact there are prop:
ably as many complaints about health care in deten:
tion as there were detainees in South Africa. Each
one has a story to tell, and their voices have been
conspicuously absent from the TRC hearings.”

Some of the case studies for these Health Hear-
ings had evidently been prepared with the specific
objective of enabling the victims and/or witnesses of
such past abuses to "tell their own stories”, including -
the particulars of those professionals who had per-
petrated human rights abuses in the past. in this way, =
by naming the names of the perpetrators, a measure -
of professional accountability, if not justice, might at -
fong last be ensured. :

NAMING NAMES

However, telling the truth by naming the names of
the perpetrators at these hearings proved to be un-
expectedly problematic, even for the TRC. Quite early
in its activities the Commission had come up against
the objections and obstructions devised by the legal
representatives of alleged perpetrators who might be
implicated by being named in its hearings.

Following a decision handed down by the Appel-
late Division in 1996, the TRC was forced to comply
with a cumbersome procedure of advance notifica-
tion, giving adequate opportunity to those who could
be 'named’ to prepare their responses. The conse-
quences of this requirement for public disclosure of
the truth could be observed at the Health Hearings.

Even before Dr. Klatzow, in one of the first of such
case studies, could take the witness stand, there was
an intervention by the legal representative of Gen.
Lothar Neethling, who had been notified that he might
be implicated during the evidence of Dr. Klatzow. The
intervention proved entirely effective.

Dr. Klatzow made it clear that “after much consid-
eration | have decided to mention the broad topics
and to avoid the mention of names”, and went on
instead to use non-specific references to “a head of
the Forensic Science Laboratory” or “that odious in-
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“o-insiders there could be little real daubt
gst whohe had in mind, but the public naming
es so crucial to truth-telling, had been avoided.
me constraints applied to the other case stud-

pehalf of the TRC Dr. Wendy Orr offered some
ation, “Perhaps if  could just comment on the
yming names, because | would hate the
othink the TRC is entering into the culture
sion of silence. A number of doctors were
i submissions that were sent to us but unfor-
anumber of them had very common names
great difficulty locating those doctors and
th‘é'h? their section 30 notices as required by
pellate Division decision. However, we now
ént: afl those notices out but the doctors have
Jven adequafe time to respond.”

ustbe said that this is not entirely convincing.

-,bt::the legal constraints and practical difficul-
-real, and one need not blame the TRC itself
obstacles put in its way by opposing lawyers,

cisely for these reasons, it had become prob-
fic whether the narrative “truths” disclosed by
g people to tell their own stories are suitable
ontext where ensuring accountability for human
buses requires the naming of names.

A

ASHTON CASE

ome of the pitfalls of persisting with this strategy
vividly demonstrated during the Hearings in the
se study designed to illustrate the complicity of
h professionals in systemic abuses.

' telling his story of harassment by the security
orces in the smail Boland town of Ashton in 1987
-Jacob Nel offered dramatic evidence of the ac-
e involvement of a local doctor in a midnight secu-
‘raid on his home:

-“The police had balaclavas over their heads ...
One doctor came in with them. A doctor from Ashton.
He came in police uniform as well with a balaclava
ver his head as well. .. The balaclava slipped off his
ace and | saw his face. | know him since 71980.” Even
“more dramatically he then continued to claim that the
loctor concerned was actually present at the hear-
ngs: “He is present now that { am taiking to you. He
s right here . ... | haven’t seen him since 1987/88,
- but 've seen him here today and ! still recognise him.”

Significantly, though, this dramatic claim with its
serious implications was not pursued in any follow-up
questions. What, then, are we supposed to make of
this disclosure? ltis, of course, possible that Mr. Nel’s
claims were literally true, and they may subsequently
have been taken up and verified by the TRC’s In-
vastigative Unit.

But in the context of the Hearings they were left
dangling, and this must raise unsettling questions as
to the standing of the claims involved in this story.
The narrative details - the balaclava slipping during
the night raid to reveal a familiar face the alteged
perpetrator recognised years later, and in our very
midst - have definite dramatic force, but their 'truth’
may be of a different order.

Similar dramatic allegations of witnesses recog-
nising erstwhile perpetrators present at TRC proceed-
ings (among the police on guard, within the audience)
have been made at a number of other hearings as
well and, irrespective of the literal fruth in each case,
they clearly represent a narrative archetype of some
significance.

But in a context ne police had balaclavas

where the profes- aver their heads ... One
sional accountability . \ ,
of particular individu-  doctor came inwith them... I've

als is at stake the ac-
tual and credible
naming of names
must be decisive. In
the absence of that, it is not clear what the point of
the relevant case studies presented at the Hearings
is actually supposed to be.

seen him here today and | still
recognise him."

AMBIVALENCE

Underlying these particular difficulties may be
more general and unresolved ambivalences inform-
ing the quest for professional accountability for past
human rights abuses, and not only on the part of the
TRC itself. Thus Dr. Leslie London of the Health and
Human Rights Project forcefully expressed his alarm
at the obstacles which had been placed in the way of
naming individuai perpetrators, something which the
HHRP had specifically set out to achieve: “We as the
Project, want to register our concemn for this whole
process which has led to a situation where fin] many
of the cases that we have brought to the attention of
the Truth Commission we cannot actually name the
particular health professionals involved. We are not
gaing to name those health professionals, but we feel
it is really a fravesty of the process of fruth to arrive
at a situation where we cannot speak openly. *

However, Dr London himself then went on to sug-
gest that the basic problem of professional account-
ability is not so much that of individual culpability, but
rather the more general issue of collective responsi-
bility and institutional culture: “We must reject the bad R
apple notion of complicity. It is insufficient and indeed. . .~
misleading to argue that it was only a few dewant.:. '
professionals who led the whole profession into dis-. : _.
repute, and rather than identifying a convenient - S
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number of scapegoats we need to look at the profes-
sion as a whole and understand what made the pro-
fession so inherently amenable to cooption by an ide-
ology that denied human rights. It's particularly in the
area of the lack of professional accountability that
this emerges.”

{n a similar vein, though with reference to the aim
of reconcitiation rather than that of accountability, Dr.
Klatzow also justified his reluctant decision not to
mention the names of actual perpetrators in his testi-
mony: “As the purpose of this Commission and this
hearing is above all reconciliation | cannot see any
good that will core out of the narnes being mentioned.
They will, in any event, give rise to a welter of accu-
sations, denials and counter-accusations [which]
would, in my view, obscure the true point of my sub-
mission.”

In the end it is
perhaps the legacy
of the 'Biko saga’
which may be most
to blame. ltis under-
standable that some
may have expected
the TRC to achisve,
atlong last, what the
Medical Council and
MASA had so signally failed to do a decade eanlier,
i.e. to enforce professional accountability on individu-
als guilty of human rights violations. But this was a
mistaken expectation.

he basic problem was

how the honour of the
profession could be restored in
the eyes of professionals as
well as the general public.

it remains the responsibility of these professional
bodies, and not of the TRC, to initiate the investiga-
tions and procedures that might ensure that profes-
stonal accountability in individual cases of human
rights abuses is exacted. The TRC, after all, does
not set out to prosecute the perpetrators of human
rights violations, but dispenses amnesty conditional
on full disclosure.

It was an interesting anomaly of these Health
Hearings that whenever the prospect of amnesty for
professional misconduct was raised, this was only to
dismiss it out of hand. From the perspective of con-
cern with professional accountability, one may thus
have expected the representatives of the professional
bodies, above all the Medical Council and MASA, to
be closely interrogated at the Hearings on how this
would be achieved, especially in view of their past
records and the general lack of an investigative ap-
proach to cases of professional misconduct.

Simitarly, it could have been suggested to the
HHRP that their submission documenting profes-
sionat misconduct of doctors belongs with the Medi-

cal Council rather than the TRC if professionaz}'
countability is the objective. Neither of these h:
pened in the course of the Hearings. '

RECONCILIATION

In the health context, 'reconciliation’ tends to
understood in terms of the individual and collectiy
traumas suffered in the past and the enduring n
for counselling, healing and appropriate support striic:
tures. To what extent, and in what sense, though, d
the healers themselves require healing? The ways i
which the notion of reconciltation was applied to th
health sector in these Hearings proved to be baf
revealing and in some ways highly problematic. -

In the circumstances, and given the historical con
text of a medical profession still in the shadows of:
the Biko case, there was a real question as to what -
MASA, as well as many other professionals, actually
understood by the 'reconciliation’ it sought. Whatthe:
Biko case meant is that the honour of the medical-
profession had been impugned. Accordingly, the ba-
sic problem was how the honour of the profession
could be restored in the eyes of professionals as well .
as the general public. Wittingly or unwittingly, this cast
the Health Hearings in a particular historical role.

The general objective of truth and reconcitiation
as applied to the health sector was perhaps best ex-
pressed by Dr. Leslie London, ‘It is very difficult to
see how any trust, within the health sector and also
between the health professionals and the broader
community, can be achieved until the truth is dis-
closed. We believe that only by fully acknowledging
and understanding what took place in the professions
under apartheid is it possible to achieve reconcilia-
tion in the health sector. ... Real truth and reconcilia-
tion can only come from below, from within our insti-
tutions and should be seen as part of a farger project
to rehabilitate the health sector and build a culture of
human rights within it”

On this view a specific and coherent role for the
TRC process in the health sector emerged in which
the Health Hearings would provide an interactive fo-
rum as well as a stimulus for an ongoing process to
be continued in different local and institutional set-
tings.

Various other participants stressed that without this
intervention of the TRC the necessary processes of
self-examination and local reconciliation would not
get off the ground. As long as the notions of truth and
reconciliation were used in these rather vague and
generalised ways, all participants at the Hearings
could agree. When pressed, though, and in more
specified contexts, it soon transpired that these no-
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sd rather different notions of just what rec-
meant and required.

Barker, on behalf of the MASA, pas-
mmitted his organisation to the TRC proc-
plead with you and with the nation, that this
on be accepted with respect for the truth
mbodies. It is vital for the Association, at
nt iri its development, its renewal and its trans-
- to achieve reconciliation, and this can only
ifthere has been full disclosure and full ac-
dgement of all the wrongs of the past.”

dence of MASA's good faith in this regard,
rred to the unconditional apology for the past
‘of the Assaciation that had been made in June
a step along the road of reconciliation in
vholehearted participation in the current TRC
would be another step.

jever, others did not simply accept the MASA
ment at face value, and its public apology
d controversial. Dr. Barker himself had to admit
ch, “We stand by every word that was spoken
it apology. However, there are those who un-
d this apology to be an attempt on the part of
ssociation to achieve what they termed blanket
sty and to sweep everything efse from our past
r the carpet. This was far from the intention of

The fact of the matter, of course, is that the MASA
rticipation in the Hearings, as much as its earlier
ublic apology, came burdened with the legacy of its
ilings as a professional body during the critical time
f the Biko saga. Moreover, it was not entirely clear
ywhat extent MASA had actually changed its ways
rwhether it was still effectively the same organisa-
on now merely seeking public rehabilitation.

(EROES

These sensitivities came 1o a head around one of

he key themes running through the Health Hearings,

hat of celebrating those exceptional medical profes-

-sionals who had spoken out about torture and other

- human rights abuses or who had resisted the impera-
tives of apartheid medicine,

This was part of the basic conception of the Health
Hearings, as Archbishop Tutu indicated in his open-
ing words, i.e. to, “face the past honestly, acknow!-
edging responsibility for the frequent failure of the
health sector to uphold human rights, celebrating
those who did fight for their patient’s rights and fac-
ing the future ... with firm recommendations on how
to ensure non-repetition of past atrocities.”

Some of the 'case studies’ were specifically de-
signed with this in mind, e.g. the testimony of Profes-

sors Folb and Ames on the Biko case. Other case
studies were concerned more generally with the ex-
periences of doctors during township violence, of ru-
ral medical practice under apartheid or of the ma-
nipulation of forensic evidence. Butin so far as these
also invotved white doctors or professionals (Dr. Mark
Bletcher, Dr. Janet Giddy, Dr. Klatzow) the effect was
much the same. To these were added repeated trib-
utes to the exceptional individuals, more often than
not high profile white doctors, who had resisted the
abuses of apartheid medicine. In the racialised con-
text of South African political history in general, and
in the historical context of the health sector in par-
ticular, the results of this celebration of mainly white
doctors and professionals for their moral courage in
standing up fo

apartheid and hu- he results of this
man rights abuses . . .
were, to say the celebration of mainly white

least, not conducive
to reconciliation be-
tween racial sec-
tions of the health
professions.

doctors for their moral courage
were not conducive to
reconciliation.

The prominent role of Dr. Wendy Orr as Truth
Commissioner and in the staging of the Health Hear-
ings, could not but add fo this particular set of per-
ceptions. In many ways she had long been a symbol
of (white)} medical resistance to human rights abuses;
this was now commemorated in a special exhibition,
held in conjunction with the Hearings in the foyer of
the TRC'’s offices. Critics saw this as evidence that
the Health Hearings had become an exercise in “lib-
eral self-flagellation and self-congratulation”.

During the Health Hearings themselves there were
no explicit objections to this implicit agenda, if that it
was. In more indirect ways though, some comments
and interventions attempted to correct the balance.
Thus at different points participants also found occa-
sion to pay specific tributes to the role of black doc-
tors and professionals in the struggle against apart-
heid.

Naotably this included Commissioners Mkhize and
Ramashale. Commenting on the presentation by Dr.
Bletcher, Ms Mkhize said that “You have ... fairly de-
scribed to us the experiences of concerned doctors
or committed doctors who were coming from outside
fo the townships. But there were also, | suppose, other
healith workers who were working and living in the
townships”, and went on to mention some, like Dr.
Asvat, by name.

This theme was taken up by Dr. Ramashala,
speaking from the chair in introducing the opening
session on the second day of the Hearings: “/ thought
| would sef the tone, so to speak, by remem
those doctors who couldn’t walk ayyajy f/jq
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s..wé. heed to look at the profes-
d understand what made the pro-

‘In a similar vein, though with reference to the aim

- of reconciliation rather than that of accountability, Dr.
Klatzow also justified his reluctant decision not {o
mention the names of actual perpetrators in his testi-
mony: “As the purpose of this Commission and this
hearing is above all reconciliation | cannot see any
good that will come out of the names being mentioned.
They will, in any event, give rise to a wefter of accu-
sations, denials and counter-accusations [which]
would, in my view, obscure the true point of my sub-
mission.”

In the end it is
perhaps the legacy
of the 'Biko saga'
which may be most
to blame. ltis under-
standable that some
may have expected
the TRC to achieve,
atlong last, what the
Medical Council and
MASA had so signally failed to do a decade earlier,
i.e. to enforce professional accountability on individu-
als guilty of human rights violations. But this was a
mistaken expectation.

he basic problem was

how the honour of the
profession could be restored in
the eyes of professionals as
well as the general public.

‘It remains the responsibility of these professional
bodies, and not of the TRC, to initiate the investiga-
tions ‘and procedures that might ensure that profes-
sional accountability in individual cases of human
rights abuses is exacted. The TRC, after all, does
not set out to prosecute the perpetrators of human
rights violations, but dispenses amnesty conditional
on full disclosure.

[t was an interesting anomaly of these Health
Hearings that whenever the prospect of amnesty for
professional misconduct was raised, this was only to
dismiss it out of hand. From the perspective of con-
cern with professional accountability, one may thus
have expected the representatives of the professional
bodies, above all the Medical Council and MASA, to
be closely interrogated at the Hearings on how this
would be achieved, especially in view of their past
records and the general lack of an investigative ap-
proach to cases of professional misconduct.

Similarly, it could have been suggested to the
HHRP that their submission documenting profes-
sional misconduct of doctors belongs with the Medi-

cal Council rather than the TRC if professional ac:
countability is the objective. Neither of these hap.
pened in the course of the Hearings.

RECONCILIATION

In the heaith context, 'reconciliation' tends to be
understood in terms of the individual and collective
traumas suffered in the past and the enduring need
for counselling, healing and appropriate support struc
tures. To what extent, and in what sense, though, do--
the healers themselves require healing? The ways in
which the notion of reconciliation was applied to the. -
health sector in these Hearings proved to be both
revealing and in some ways highly problematic.

In the circumstances, and given the historical con- - 5
text of a medical profession still in the shadows of -
the Biko case, there was a real question as to what
MASA, as well as many other professionals, actually -
understood by the 'reconciliation' it sought. What the
Biko case meant is that the honour of the medical
profession had been impugned. Accordingly, the ba-
sic problem was how the honour of the profession
could be restored in the eyes of professionals as well
as the general public. Wittingly or unwittingly, this cast
the Health Hearings in a particular historical role.

The general objective of truth and recongciliation
as applied to the health sector was perhaps best ex-
pressed by Dr. Leslie London, ‘It is very difficult to
see how any trust, within the health sector and also
between the health professionals and the broader
community, can be achieved until the truth is dis-
closed. We believe that only by fully acknowledging
and understanding what took place in the professions
under apartheid is it possible to achieve reconcilia-
tion in the health sector. ... Real truth and reconcilia-
tion can only come from below, from within our insti-
tutions and should be seen as part of a larger project
fo rehabilitate the health sector and build a culture of
human rights within it”

On this view a specific and coherent role for the
TRC process in the health sector emerged in which
the Health Hearings would provide an interactive fo-
rum as well as a stimulus for an ongoing process to
be continued in different local and institutional set-
tings.

Various other participants stressed that without this
intervention of the TRC the necessary processes of
self-examination and local reconciliation would not
get off the ground. As long as the notions of truth and
reconciliation were used in these rather vague and
generalised ways, all participanits at the Hearings
could agree. When pressed, though, and in more
specified contexts, it soon transpired that these no-
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o_yéred rather different notions of just what rec-
ion meant and required.

is, Dr. Barker, on behalf of the MASA, pas-
tely committed his organisation to the TRC proc-
“f plead with you and with the nation, that this
sion be accepted with respect for the truth
h:ft:-.embodies. it is vital for the Association, at
oint in its development, its renewal and its trans-
on, to achieve reconciliation, and this can only
n if there has been full disclosure and full ac-
ledgement of all the wrongs of the past.”

'_evidence of MASA’s good faith in this regard,
ferred to the unconditional apology for the past
gs of the Association that had been made in June
as a step along the road of reconciliation in
h wholehearted participation in the current TRC
ess would be another step.

owever, others did not simply accept the MASA
‘sommitment at face value, and its public apology

' 'proved controversial. Dr. Barker himself had to admit
‘much, “We stand by every word that was spoken
that apology. However, there are those who un-
-derstood this apology to be an attempt on the part of
he Association to achieve what they termed blanket
amnesty and to sweep everything else from our past
« .under the carpet. This was far from the intention of
“that apology.”

i - The fact of the matter, of course, is that the MASA

i+ ‘participation in the Hearings, as much as its earlier

"..public apology, came burdened with the legacy of its

- failings as a professional body during the critical time

. -of the Biko saga. Moreover, it was not entirely clear

to what extent MASA had actually changed its ways

or whether it was still effectively the same organisa-
tion now merely seeking public rehabilitation.

HEROES

These sensitivities came to a head around one of
the key themes running through the Health Hearings,
that of celebrating those exceptional medical profes-
sionals who had spoken out about torture and other
human rights abuses or who had resisted the impera-
tives of apartheid medicine.

This was part of the basic conception of the Health
Hearings, as Archbishop Tutu indicated in his open-
ing words, i.e. to, “face the past honestly, acknowi-
edging responsibility for the frequent failure of the
health sector to uphold human rights, celebrating
those who did fight for their patient’s rights and fac-
ing the future ... with firm recommendations on how
to ensure non-repetition of past atrocities.”

Some of the 'case studies' were specifically de-
signed with this in mind, e.g. the testimony of Profes-

sors Folb and Ames on the Biko case. Other case
studies were concerned more generally with the ex-~
periences of doctors during township violence, of ru-
ral medical practice under apartheid or of the ma-
nipulation of forensic evidence. Butin so far as these
also involved white doctors or professionals (Dr. Mark
Bletcher, Dr. Janet Giddy, Dr. Klatzow) the effect was
much the same. To these were added repeated trib-
utes to the exceptional individuals, more often than
not high profile white doctors, who had resisted the
abuses of apartheid medicine. In the racialised con-
text of South African political history in general, and
in the historical context of the health sector in par-
ticular, the results of this celebration of mainly white
doctors and professionals for their moral courage in
standing up to

apartheid and hu- he results of this
man rights abuses . . .
were, to say the celebration of mainly white

least, not conducive
to reconciliation be-
tween racial sec-
tions of the health
professions.

doctors for their moral courage
were not conducive to
reconciliation.

The prominent role of Dr. Wendy Orr as Truth
Commissioner and in the staging of the Health Hear-
ings, could not but add to this particular set of per-
ceptions. in many ways she had long been a symbol
of (white) medical resistance to human rights abuses;
this was now commemorated in a special exhibition,
held in conjunction with the Hearings in the foyer of
the TRC's offices. Critics saw this as evidence that
the Health Hearings had become an exercise in “lib-
eral self-flagellation and self-congratulation”.

During the Health Hearings themselves there were
no explicit objections 1o this implicit agenda, if that it
was. In more indirect ways though, some comments
and interventions attempted to correct the balance.
Thus at different points participants also found occa-
sion to pay specific tributes to the role of black doc-
tors and professionals in the struggle against apart-
heid.

Notably this included Commissioners Mkhize and
Ramashale. Commenting on the presentation by Dr.
Bietcher, Ms Mkhize said that “You have ... fairly de-
scribed to us the experiences of concerned doctors
or committed doctors who were coming from outside
to the fownships. But there were also, I suppose, other
health workers who were working and living in the
townships”, and went on to mention some, like Dr.
Asvat, by name.

This theme was taken up by Dr. Ramashala,
speaking from the chair in introducing the opening
session on the second day of the Hearings: “/ thought =
| would set the tone, so to speak, by remembering .
those doctors who couldn’t walk away fromit” -
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She elaborated on the implications of this intrigu-
ing characterisation as follows: “My tribute to black
doctors is not to fake away or demean what was con-
fributed by doctors in the broader South African com-
munity, but it is a special lribute because they couldn’t
walk away from it. You see, they were part of the
morass, part of the pain, part of the struggle and over-
riding alf of that was the question of caring even un-
der very difficult circumstances...”

From a standard (and liberal) moral perspective
this may appear a somewhat paradoxical tribute, and
the distinction may appear to cut the other way. Surely,
there can be no moral credit for involuntarily finding
oneself part of a problem, while those who consciously
chose to involve themselves in caring for others de-
spite considerable personal risks to themselves may
therefore deserve special accolades? in general that
may well be true, but in this case Dr. Ramashala was
really calling attention to the specific ways in which
the medical profession had been racialised in the
context of apartheid.

in the final analysis this was the real problem and

the source of the need for 'reconciliation’ in the heaith
sector. Somehow the way in which the heroic excep-
tions to apartheid medicine were being celebrated in
these Hearings was not especially calculated to ad-
dress the problem of reconciliation between the al-
tenated racial sections of the health professions.

In conclusion, the Health Hearings thus gave some
evidence of contrasting attempts to pursue the proc-
ess of truth and reconciliation in more concrete ways.
More generally, though, the prospects for reconcilia-
tion in, and transformation of, the medical profession
at large remain problematic.

The best summary, perhaps, is that provided by
Prof Simpson: “There has been far too little genuine
debate about the nature of social healing and what
surely promotes it. Truth is one essential component
of the needed social antiseptic which could cleanse
the social fabric of the systematised habit of disre-
gard for human rights, but it needs to be an exam-
ined truth, it needs to be considered, thought about,
debated and digested and metabolised by individu-
als and by society.” R
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HE STATE SECURITY COUNCIL,
THE COURTS, AND THE TRC

By LOUISE STACK
CENTRE FOR POLICY STUDIES

naware?

f the most verlig of the former National Party poli-
_ticians are to be believed, then the widespread
practices of torturing political prisoners and mur-
ering NP government opponents were all the result
f a terrible misunderstanding by the security forces
f:government policy. But could it rather be that the
“mighty edifice of the state security system was delib-
erately built, as analyst Stephen Laufer puts it, "on
‘the principle of plausible deniability"? Will we ever
.know? Should we ever know?

= Some, including former Minister of Defence,
‘Magnus Malan, argue that revealing everything that
appened in the past would undermine trust in the
‘state and cause the country indeterminable harm.
“Since it was precisely too much trust in the state that
created the space for apartheid atrocities in the first
“place, this argument is more than a little shaky.

-}_THE STATE SECURITY COUNCIL

Pik Botha, Roelf Meyer, Leon Wessels and
‘Adriaan Vlok, all former members of the State Secu-
‘rity Council (SSC) testified before the Truth Commis-
sion in October last year during special hearings on
the role of the Council during the former regime. The
State Security Council was a powerful cabinet com-
mittee established by PW Botha to advise the cabi-
net on security matters. As such, it was at the head
of the elaborate National Security Management Sys-
tem.

Its 23 permanent members included the State
President as chairman, the Minister of Defence, Min-
isters and Directors-General of Law and Order, For-
eign Affairs, Finance, Constitutional Development and
Justice, the Chief of the SADF, Chiefs of the army,

Aurder and torture were just as illegal under apartheid as they are today.
e TRC has amply demonstrated that both were commonplace, calling
nto question the vigilance of those whose role it was to uphold the
aw. Is it reasonable to believe the former government was truly

navy, airforce and medical services, the Director of
the National Intelligence Service and the Chief of
Military Intelligence, the Commissioner of Police, the
Chief of the Security Police, the Director of Security
Legislation and the Director-General of the Office of
the State President. The SSC met every fortnight on
the day before cabinet meetings.

If any organ of state knew about and condoned
the illegal methods used by the security forces, itwas
surely the SSC. But, if the SSC was the black box of
the NP government's security policy, the tape appears
o be blank.

THE TESTIMONY

Despite Wessels’ very evident rankling at the fail-
ure of former SSC members, once responsible for
coordinating state security activities, to coordinate
their own appearance before the hearing, the testi-
monies of the four men were remarkably similar. None
offered any substantial details on the inner workings
of the SSC during NP rule and all were agreed that
there had never been any political instruction to the
security forces to carry out any illegal action.

All were also agreed that NP politicians were to
blame for security force brutalities only in their errors
of omission. All offered apologies for their silent ac-
quiescence and inertia in the face of rumours and
suspicions of secret and illegal security force actions.

Botha did make an aside comment that any such
instruction would not, in any case, have been min-
uted, giving the impression that the practice: of not
minuting was common in the SSC. Unfortunately, he
did not elaborate and nor was he questioned on the
point.
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Perhaps the commissioners were overwhelmed
by his public acknowledgement that the NP’s policy
had had no moral foundation. Archbishop Desmond
Tutu, visibly stunned, responded by saying that “no
one of your political stature from your community has,
up until now, said that the NP was morally corrupt. It
takes a person’s breath away”. This is what Tutu had
been waiting to hear.

But answers to the questions of who knew about
and authorised the actions of the security forces and
where responsibility for these actions lay, remains elu-
sive. Botha, Meyer and Wessels all acknowledged
that they had harboured 'suspicions' that members
of the police were involved in irregular activities.

Only Viok denied that he had
ever suspected that policemen
were killing opponents of the
state. He admitted that he had
been 'worried' about accusations
of torture in the courts and had
always then requested a report’,
but “there was no one who re-
ported to me that we tortured so and so and he gave
us this information”. Thus, he was sorry it all hap-
pened, but he never knew about it or approved it.

Wessels took a different tack. While Botha claimed
that no one in the previous government could say
that there had not been 'suspicions' of irreguiar po-
lice activity on their side, Wessels went much further
in saying that no one could claim not to have 'known'
that the police were torturing detainees given the al-
legations made in the courts, in the press and in par-
liament.

“It all happened right under our noses. That is why
I don't believe | can stand up and say | did not know".
In many respects, he said, he had not wanted to know,
The NP had not had an inquiring mind about these
matters “since the days of the Biko tragedy right up
untif the days of the hostel atrocities”.

CONSPIRACY OF IGNORANCE

One major question here is what is required to
assume 'knowledge' on the part of a government
about what happens in its prisons? Prisoners are by
definition sealed off from the rest of society. There is
no possibility of 'eye witness' accounts of torture from
outside the ambit of the police and prison establish-
ment. Since the judiciary has to base its findings on
evidence rather than suspicion, from where is this
‘evidence' supposed to come?

High Court Judge President Friedman, in a per-
sonal submission to the TRC, pointed out that there
was little that judicial officers could do when pre-

2 .
Wessels saidno one could

claim not to have
'known' that the police were
torturing detainees "

sented, as they often were, with false evidence by
security policemen and district surgeons. In any event,
judicial officers tend to find the evidence of officers
of the faw more credible than that of those on the
wrong side of the law. Another major question is what
constitutes a government 'instruction' to torture or kitl?
The politicians deny knowledge of any such instruc-
tions emanating from the SSC or cabinet. Yet it hap-
pened pervasively. So how could this be?

The line of the politicians is that NP policy was
misinterpreted by security officers. The militant lan-
guage used by politicians when they talked about
‘eliminating’, 'removing permanently from society,’
'neutralising’, 'wiping out', 'getting rid of' the enemy
was mistakenly interpreted by the
security forces to mean 'kill'. They
never meant any such thing.

The argument is not really ten-
able. If someone like Vlok was genu-
inely 'worried’ about accusations of
irregularities among the officers un-
der his command, how likely is it that
he would have continued, thoughtiessly, to use words
like ‘eliminate the enemy' to motivate them? Are we
to believe that although the politicians had their sus-
picions and concerns about the behaviour of the se-
curity forces, they not only failed to make an effort to
ensure that they discovered the truth, but they con-
tinued to congratulate and inflame the zeal of the
security forces?

Police General Griebenauw has admitted to giv-
ing his tacit approval for the torture of detainees and
for not taking disciplinary steps against the police-
men involved. According to Griebenauw, the suc-
cesses of police officers couid be directly attributed
to the ‘unconventional methods' used. The officers
involved believed that their actions were condoned
by their commanding officers and by the government.

He pointed out that “the ongoing pressure by gov-
ernment, the evident condonation of atrocities and
even acknowledgement for services rendered against
terrorism led to the men in the ‘machine room’ be-
lieving they did not need direct orders to do these
irregular deeds.” Training of ANC guerrillas to resist
normal interrogation methods, together with the race
against time to locate arms caches and MK cadres,
led the former head of the security police’s terrorist
tracking unit in the Western Cape, William
Liebenberyg, to gradually allow the use of unconven-
tional interrogation methods.

A DIVIDED GOVERNMENT?

if it is true that there were neither deliberate in-
structions by politicians to the security forces to use

Political mONITOR



ifregular methods, as claimed in all four statements,
r.any 'knowledge' among the politicians of the use
of such methods, as claimed in three of the state-
ents, then it follows, as commissioners pointed out,
at since such methods were systematically and
yiversally applied, two parallel governments must
ve been operating under separate sets of guide-
es - the cabinet on the one hand and the security
ices on the other.,

he cabinet could not have been in control. But
s.was vehemently denied by Botha: “the cabinet
s running the country. There
n:be no doubt about that". Ap-
varently Botha saw no contradic-
between making that claim on
one hand, and yet claiming on
ther, that the SADF often car-
‘out operations outside SA’s
lers without his knowledge,
e the Seychelles coup, the con-
ued support for Renamo after
yNkomati Accord and the air strikes on Gabarone,
arare and Lusaka that sabotaged the 1985 EPG
otiations initiative. Was he then, as Minister of
ign Affairs, really in control of the foreign policy

was all over.

Wessels attributed the appearance of a dual gov-
nment to the failure of the NP government to exer-
cise proper control over its security forces. He put
esponsibility for their actions squarely, rather than
efault as Viok had done, in the hands of the NP
ernment.

'he NP-created framework within which the po-
had acted was that the highest law of the land is
security of the land. “In those circumstances, no
can say they did not know. It was foreseen that
der those circumstances people would be detained,
ple would be tortured.” The politicians had failed
- security forces because they had not offered a
ble constitutional vision to end the conflict and nor
d-they exercised proper control over them. The
lationship between politicians and security forces
d not been open or transparent and this is what
led to the refationship not being managed properly.

“Why was this relationship between the politicians
and security forces closed and opague? Where did
¢ tacit authorisation for the irregular activities of
curity forces come from? Botha claimed that real
Power had rested in the hands of the former presi-
nts PW Botha and FW de Klerk.

_Ifreal power rested with the president rather than
e cabinet, does that mean that the president, en-
tlrety on his own, managed the relationship with the

aybe in the end it was
fear that dictated
everything. In that context it
is probably not possible to put
blame at a specific place. It

security forces? That hardly seems likely. It sounds
more like passing the buck. In any event the relation-
ship between the politicians and security forces had
become diseased years before PW Botha took over
the reins of the state.

Meyer, who was in charge of the National Secu-
rity Management System, whose task it was to coor-
dinate the government’s counter-revolutionary strat-
egy, put the “dirty war’ in which no holds were barred
and no questions asked” down to “things developing
over a period of time so that in the
end we were all part of a frame of
mind that believed there was an
enemy that had to be wiped out.
Maybe in the end it was fear that
dictated everything. In that context
it is probably not possible to put
blame at a specific place. It was all
over.”

THE COMPLICITY OF THE COURTS

Certainly the complicity in concealing the dark side
of the face of NP rule was long-lived and extensive.
Torture in South African prisons and murders of po-
litical opponents did not begin in the 1980s. These
were not sudden aberrations in the desperate dying
stages of NP rule. Through all those years the secu-
rity forces enjoyed the active support of the judiciary,
the media, district surgeons and the white electorate
who stubbornly refused to listen to the signals com-
ing out of the country’s prisons.

Why was it that the 'independent’ judiciary, theo-
retically the bulwark of justice, failed to protect citi-
zens against the abuse of power by the state? From
the end of the 1950s up until the early to mid-1980s,
the record of the judiciary is lamentable. During the
period of NP rule, the courts repeatedly ruled in fa-
vour of racial discrimination under the Separate
Amenities and Group Areas Acts and in favour of the
erosion of internationally recognised rights and con-
ditions pertaining to detainees under the Terrorism
Act.

In its submission to the TRC on the role of the
judiciary, National Association of Democratic Lawyers
asserts that the judiciary actively participated in cre-
ating the framework within which the excesses of
apartheid occurred. They reject the view that judges
were powerless in the face of the doctrine of parlia- .
mentary sovereignty. Citing Judge Didcott’s 1982
judgement in which he referred to ‘just Iegtslatlon,
they point to the “powerful effect of a judge s:cofi- -
dempnation of unjust laws and the role he was forced..~
to play in implementing them.”
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In his testimony at the TRC special hearings on
the legal system, former Western Cape
Attorney-General DJ Rossouw said that as a product
of the environment in which the apartheid system
operated, “... on occasion, | may have believed ac-
cusers too readily or may have been insensitive to
hearing or investigating claims of injustice.” But, he
said, it was parliament and not the law that had failed
the victims of apartheid.

In its testimony, the General Council of the Bar of
SA acknowledged that it had
deliberately adopted the ap-
proach of only concerning itself
with issues relating to the ad-
ministration of justice and not
with palitical issues or policy
matters. But it placed primary
responsibility for the repressive
laws of apartheid on the NP
government and members of
the white electorate who had repeatedly voted it into
office.

UNDERSTANDING APARTHEID

in both the hearings on the SSC and the judiciary,
the focus of attention has been on establishing the
site of responsibility for the atrocities committed in
the name of apartheid. Perhaps blame is less the
point than developing an understanding of how and
why the political system degenerated into the wide-
spread acquiescence to brutality that it did.

if the horrors of Hitler's Germany were not suffi-
cient to prevent the horrors of apartheid, then simply
knowing all the horrors of apartheid is not likely to be
enough to prevent the same thing happening again,
here or anywhere eise. Firoz Cachalia, Leader of the
House in the Gauteng Legisiature, argues that the

Perhaps blame is less the
point than developing an
under- standing of how and why
the political system degenerated
into the widespread acquies-
cence to brutality that it did.

truth commission hearings should be structured tg
determine the systemic characteristics of the old of-
der which encouraged the abuse of human rights;
rather than as a quasi-judicial proceeding aimed at
establishing individual or collective guilt.

Some lessons we have learned and some pre-
ventative measures are thankfully now in place. We
now have a Constitution that serves as the supreme
law to which parliament itseif is subservient and ovef
which the judiciary has final say. Judges are now
appointed in a process that is open
to public scrutiny.

But are we really out of the
woods? Is the ANC, or any other fu-
ture strong majority party for that
matter, beyond the temptations of the
abuse of power to achieve some goal
that it deeply believes in ?

As ex-prisoner and writer/artist
Breyten Breytenbach puts if, explaining how the Bud-
dha helped him to understand Marx: “the goal can
never sanctify the means; the means - this is exactly
the Middle Way - constitute, every moment of the
day, comprehensively the aim itself.” Have we really
learned this?

We would do weli to remember that, as HG Wells
pointed out, the ugliest, most retrogressive and fi-
nally fatal idea of modern imperialism was the idea
of a tacit conspiracy between the law and illegal vio-
lence. “By such treasons against their subjects, em-
pires destroy themselves. The true strength of rulers
and empires lies not in armies and navies, but in the
belief of men that they are inflexibly open and truthful
and legal. As soon as a government departs from
that standard, it ceases to be anything more than 'the
gang in possession' and its days are numbered.” B
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LITICAL CORRUPTION IN THE
NEW SOUTH AFRICA?

By TOM LODGE
DEPARTMENT OF POLITICAL STUDIES
UNIVERSITY OF THE WITWATERSRAND

efinitions of political corruption can be very
broad, embracing all kinds of mis-behaviour
¥ in different state domains. Here, our concern
h corruption which affects politics in the narrow
e, involving parliamentarians and other elected
presentatives, cabinet ministers and other mem-
s'of government, and political parties.

Even in this restricted sense, at least one public
nion survey has suggested that a large minority of
outh Africans, 46%, perceive government to be sub-
ntialty corrupt {IDASA, 1996). Subsequent surveys
onducted by Transparency International suggest an
easing conviction, amongst businessmen at ieast,
at South Africa is affected by corrupt government.

{“This is a bit surprising. Though there has been a
ounting incidence of reports of corruption in the
ress since the 1994 election, most of these have
eferred to various forms of venality in the civil serv-
e and parastatal organisations. Only a very small
umber of instances of corrupt behaviour have been
ttributed to politicians.

‘NATIONAL EXECUTIVE

There have been very few allegations of corrup-
on directed against national cabinet members or their
“deputies. Of these, the most significant involved the
‘National Party's Abe Williams, the former Minister of
Welfare, He resigned in February 1996 from the Gov-
ernment of National Unity after a raid on his house
by the Office for Serious Economic Offenses. They
had been informed that, as welfare minister in the
House of Representatives, he had accepted a huge
bribe from a company tendering to dispense pensions.

Winnie Madikizela Mandela, Deputy Minister of
Arts and Culture until her dismissal in 1995, had a

ty-six percent of South Africans believe the government to be
stantially corrupt. But to what extent is this perception justified?

comparably wayward reputation at the time of her
appointment. During her tenure as the ANC's head
of welfare, an internal ANC investigation had found
that she and her associates had wasted a total of
R400 000 on foreign journeys and similar extrava-
gances. During her term in government, her alleged
improprieties included her acceptance of R75 000
for helping to influence the award of low cost hous-
ing contracts, and, possibly more serious, entertain-
ing in her office a visiting American impresario who
was about to enter a business arrangement with
Madikizela Mandela’s daughter’s public relations com-

pany.

Sankie Mthembi-Mahanyele, the Minister of Hous-
ing, is believed by some of her opponents to have
allowed the improper award by the Mpumalanga gov-
ernment of another housing contract to a company,
Motheo Construction, owned by a close friend of hers,
Thandi Ndhiovu. But though she did overrule the ad-
vice of her Director General, Wiltiam Cobbett, who
told her the project should be investigated by the Au-
ditor-General, there is no evidence to suggest that
she knew the contract was flawed. She and Cobbet
had a history of disagreements and animosity and
she may have disregarded his advice for this reason.

Steve Tshwete, Minister of Sport, accepted while
in office, free hotel accommodation from Sol Kerzner
- though there is no evidence that this affected his
political conduct in any way - and he has been criti-
cised by sports journalists for employing a ‘home bqy'
network in his department. PR

National Enterprises Minister Mrs Stella Sigcau
reputation has suffered from the revival of the chart
that she accepted a R50 000 share of a bribe
Sol Kerzner ten years ago to the Transke
dent, in whose government she he
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grand scale. Much of it may
be attributable to inex-
perience

cleared by a Commission of Inquiry appointed by Gen-
eral Holomisa and no fresh evidence was revealed
by Holomisa when he chose to renew his attack on
Sigcau in 1996.

Evenif all these allegations are taken at face value,
this does not suggest an executive riddled with cor-
ruption.

PROVINCIAL EXECUTIVE

Provincial executive councils have been more sus-
ceptible fo such accusations. Until his resignation in
1997, Mpumalanga’s MEC for Safety and Security,
Steve Mabona, authorised the irregular issue of driv-
ing licences - notably
to the deputy speaker
of the House of As-
sembly, but appar-
ently on many other
occasions as well. He
was also accused by
the provincial traffic
director, Henry Bra-
zZier, of appropriating R110 000 of the department's
budget to settle personal hotel and travel bills and for
chartering an aircraft for private use.

N one of these instances
suggests corruptionon a

In the same province, various un-named MEC’s
were discovered in 1995 to have used R1.3 million
from a low cost housing budget to renovate their state
homes. The renovations included a swimming pool.
The same investigation suggested that the alloca-
tion of state-owned houses was characterised by
nepotism, favouritism and political privilege.

_Inthe Free State, two former MEC’s have lost their
posts as a consequence of corrupt practices. Ace
Magashule, MEC for Economics and Tourism, was
dismissed after a departmental inquiry confirmed that
he had authorised irregular loans from the Free State
Development Corporation. Vax Mayekiso was re-
moved from the Executive Council after complaints
that he had used his position as MEC for Housing to
influence the outcome of a dispute between a petrol
station and a taxi company with which his wife had
connections.

Two Northern Province MEC's, CE Mushwana and
Dikeledi Magadzi, lost their portfolios, Finance and
Public Works, respectively, after the Semenye Com-
mission reported their failure to adhere to proper ten-
dering and procurement procedures. In neither case,
though, were the MEC’s accused of personally
benefitting from the transactions they had authorised.

Three North-West MEC's, Rockey Malebane-
Metsing (Agriculture), Mamoekoene Gaoretelelwe
(Education), and Riaan de Wet (Tourism) have been

replaced as a consequence of respectively, implica-
tion in an improper loan, nepotism, and using a gov-
ernment plane for a personal journey.

PARLIAMENT

Only a few parliamentarians and provincial legis-
lators have received any public attention as a conse-
guence of corruption accusations. As noted above,
House of Assembly Deputy Speaker Baleka Mbete-
Kgositsile obtained a driving licence through special
favours from the Mpumalanga traffic department.
There is no reason to disbelieve her claim that she
was caught up “in a web of impropriety of which |
was - at the time - unaware”.

Only two other members of the National Assem-
bly have been implicated in corruption reports: Simon
Ripinga, currently under investigation by the Heath
Commission for cheap iand purchases from the
KaNgwane Government, and Moses Mayekiso, for
using a SANCO account to settle his wife's hotel bill.

Two Mpumalanga MPL’s, the Speaker and Deputy
Speaker, Elias Ginindza and Cynthia Maropeng, have
run foul of parliamentary inquiries, Ginindza for mak-
ing a R208 000 overpayment from public funds for
the construction of a guard-house at his home, and
Maropeng for taking R75 000 worth of personal ad-
vances and claiming private expenses, including for
staying at Cape Town’s Mount Nelson hotel with her
child and nanny.

In 1995, Gauteng MPL Oupa Monareng was con-
victed after attempting to bribe a policeman to avoid
arrest on a charge of possessing a stolen car; he lost
his appeal against a suspended sentence on May
1997, but that did not prevent his appointment by the
legislature the following month to a new committee
to monitor police conduct.

THE GRAVY TRAIN

With the exception of the Abe Williams case, none
of these instances suggests corruption on a grand
scale. Much of it may be attributable to inexperience
and ignorance of conflict of interest principles rather
than a consequence of avarice. So what has stimu-
lated the perceptions that politicians are generally cor-
rupt?

Those recorded in the IDASA survey conducted
in 1995 may have been boosted by the 'gravy train'
outery. This followed the House of Assembly’s ac-
ceptance of the recommendations of the Melamet
Commission, which had been appointed before the
1994 elections to report on the remuneration of poli-
ticians. '
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The proposals set out new scales which raised
-the annual pay package of MP’s from R184 000 to
R193 200, while reducing their number of free flights
and removing constituency allowances. Subsequent
‘pay awards have increased MP's salaries by a fur-
ther 15 per cent.

_ Inthemselves, these increases represent no more
an the rate of inflation. But such rationalisations take
s their premise the assumption that MP’s should earn
‘salaries twenty times the normal industrial wage, and
‘equivalent to the very senior levels of earning in the
vil service.

- Whatever the merits may be for such rates, the
ming and the reporting of the Melamet recommen-
ations, as well as the justificatory arguments used
‘by several ANC MP’s to defend their ready accept-
nce of them, certainly strengthened popular percep-
tions that parliamentarians and ministers were be-
‘having greedily or ostentatiously.

The R30 million which the Northern Provincial
overnment was willing to spend on its MPL’s thirty
fficial residences and the publicly purchased BMW
‘limousines which Mpumalanga authorities felt com-
pelled to maintain for their MEC's also help to sus-
‘tain popular prejudices about 'fat cat' politicians.
hese are surely less defensible items of expendi-
ture than the Melamet pay scales, yet they have at-
tracted no specific censure from national politicians.

Apparent tolerance of, or even tacit support for,
orrupt practices and individuals by senior politicians
nay have also helped to fuel public scepticism about
the integrity of elected officials. Dullah Omar’s deci-
‘sion to organise a welcome home reception for Allen
Baesak on his arrival at Cape Town airport to face
-criminal charges arising from his administration of a
harity was probably particutarly damaging in this
respect, given Omar's status as Minister of Justice.
‘His willingness, previously, to morally exonerate
‘Boesak from the charges with his reference to 'strug-
gle book-keeping' was similarly ill-judged.

Boesak’s earlier appointment as an ambassador
'was just one of a series of public appointments sanc-
tioned by President Mandela which ignored well pub-
licised corruption allegations. Winnie Madikizela
Mandela elevation to her deputy ministership was
another rather conspicuous example of this tendency.

Political pressures may have explained, though
not justified, these two decisions, but no such ration-
ale can be used to interpret the recent recruitment to
Jay Naidoo’s office of two members of the disgraced
council of the Independent Broadcasting Authority.
Unreported outside the Eastern Cape but equally
alarming was the halting in 1995 of an investigation

by the provincial legislature into a Transkeian
parastatal corporation, the Magwa Tea Corporation,
on the orders of the Deputy President’s Office.

A better known example of the national govern-
ment appearing to protect those guilty of corrupt prac-
tices was when the ANC’s national leadership forced
Patrick Lekota to reappoint Ace Magashule to his ex-
ecutive at the beginning of 1996. Subsequently, the
ANC 'redeployed' Lekota to the National Council of
Provinces after he refused to publicly refrain from criti-
cising Magashule’s behaviour. [n each of these epi-
sodes, the senior politicians concerned ignored the
maxim that public
perceptions of cor-
ruption, however
unfounded, can do
as much damage to
a government as its
actual incidence,
and leadership
should do every-
thing it its power to
discourage both.

t is a form of political

corruption, if policies have
as their major motivation the
rewarding of electoral support
from specific groups or
regions.

ELECTION FINANCING

Much of what is popularly taken to be corrupt be-
haviour is not illegal. Parliamentarians who vote them-
selves new privileges are not breaking any law. Ifa
political party in power benefits through its policies, a
specific constituency, or even a more narrowly de-
fined interest, as a reward for electoral support or
campaign donations, it too may not be violating the
law. Because such behaviour may not bring personal
gain to any individual, politicians themselves often
do not perceive such behaviour to be improper.

It is often a form of political corruption, though, if
policies have as their major motivation the rewarding
of electoral support of any kind from specific groups
or regions. Election financing is likely to become an
increasingly contentious issue in South African poli-
tics, with even small parties attempting to raise huge
sums for their campaigns.

The ANC, which in 1994 expended around R160
million on electioneering, is increasingly compelled
to expand its domestic financial base. There need
not be anything untoward in this if political parties are
required to disclose the sources of their finances, but
this is not expected from them at present.

According to the ANC'’s former treasurer-general,
Makhenkosi Stofile, it has now become quite cus-
tomary for his organisation to approach black busi-
nessmen for R2 million donations, in return for which
they could expect the ANC to play. “the role. of
facilitators for black business in this country”.
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As a policy, the latter is perfectly defensible, so
fong as particular contracts to particular companies
are not influenced by such considerations. The need
to ensure this campaign funding is disclosed, how-
ever, is essential. The revelation that illegal casino
operators made donations to the inkatha Freedom
party during the passage in 1997 of the KwaZulu-
Natal provincial gambling legislation helps to under-
line the point.

The ANC's willingness to accept fees in return for
cabinet ministers making appearances as after din-
ner speakers at corporate banquets, as well as the
President's predisposition to solicit party donations
when visiting certain foreign countries, suggests two
other habits which may help to promote what is some-
times termed 'transactive corruption' (Adonis, 1997).

More harmful, perhaps, may be efforts by party or
politically connected business ventures to bid for gov-
ernment contracts:

® an ANC Youth League sponsored undertak-
ing was among several concerns hoping to win a
contract to build and manage a juvenile detention
centre;

@ secveral leading ANC Women'’s League Politi-
cians sit on the board of a company which runs a
holding centre for illegal aliens on behalf of the
Department of Home Affairs;

@ 3 company owned by the Free State jegisia-
ture’s chair of the committee on housing, dis-
missed former MEC, Vax Mayekiso, continues to
win municipal contracts for subsidised housing.

To be fair, even in this morally ambiguous area
politicians in the present administration are probably
much less likely ta act in favour of special or sec-
tional interests and in so doing violate general public
interest than their predecessors (even if one accepts
the narrow racial definition of public interest which
operated during apartheid-era politics).

in 1995, the Nel Commission of Inquiry into a
fraudulent investment company, Masterbond, discov-
ered that former cabinet minister Tertius Delport had
approached several companies while holding office
{o suggest they hire MP's as ‘consultants’. The epi-
sode and Delport’s justifications for his activities sug-
gest a political environment in the late 1980s in which
such undenrtakings were unexceptional.

The recently instituted register of parliamentarians'
incomes and assets supplies a partial safeguard
against such efforts to influence legislators (IDASA,
1997). A confidential section of the register has en-
sured that only about one third of MPs' interests have
been listed publicly and any failure to disclose assets

cannot be investigated unless the Register receives
a compliant from the public. Business directorships:
remain concentrated among National Party ang
Democratic MPs, as does property ownership. What
will be revealing is when up-dated versions of the
register demonstrate any shifts across party lines of
such cancentrations of interests.

NEW PLAYERS

ANC parliamentarians are in most cases new o
public office and many come from idealistic 'struggle’
backgrounds. It is reasonable to assume that it will
take some time for a really intimate relationship to
develop between the new pdlitical class and business:
men, though this
process may be ac-
celerated by the
movement of
prominent politi-
cians such as Cyril
Ramaphosa and
Tokyo Sexwale into
biack business
'empowerment'
firms.

he ending of whi

supremacy has arousi
prejudiced expectations thatm
dern South African politicswi
be affected by those predi
sitions favouring pub
corruption elsewhere in Afrig

However,
though the new political class may be comparatively
clean compared to its venal forerunners when it
comes to corruption, it is being judged according to
harsher and more demanding criteria. More informa-
tion is available for public scrutiny and this open style
of government reinforces public perceptions that poli-
ticians are corrupt.

Unfairly, the ending of white supremacy has
aroused racially and cuiturally prejudiced expectations
that modern South African politics will be affected by
those sociological predispositions favouring public
corruption elsewhere in Africa. If these beliefs are
allowed to spread unchecked, they could inflict much
damage. Once citizens generally believe that a politi-
cal system has been profoundly corrupted, they will
behave in a fashion which will ensure that it will be-
come so. il
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FINANCING THE PROVINCES
IN SOUTH AFRICA

By ALBERT VAN ZYL
BUDGET INFORMATION SERVICE
IDASA

The distribution of centrally-collected revenues to the provinces has
proven quite a contentious issue for fiscal decision makers. All of the
provinces must now cope with the rigours of servicing growing needs
with limited national resources, but there are some steps the provinces
can take to enhance their autonomy.

owe their complexity to the lack of correspondence

between fiscal responsibility and resources, One
dimension of this disjuncture is a vertical fiscal
disequilibrium - a gap between the fiscal revenue and
the expenses of the different levels of government. The
provinces are responsible for the majority of services
provided by government, but 35% of their revenue
comes from central government.

| ntergovernmental fiscal relations in South Africa

Itis, however, not simply a case of the provinces
spending more than they collect in revenue. We see,
for example, that the Western Cape and Gauteng con-
tribute more in terms of tax to the central government
(16,7% and 49,3%) than is accorded to them by cen-
tral government transfers (10,3% and 12,28%)
(SAIRR, 1897.709). This disequilibrium is as much a
result of the fiscal system as itis of the expenditure of,
and actual revenue generated by, the provinces.

The second dimension of the distance between the
location of resources and the location of needs is a
harizontal fiscal disequilibrium - the important differ-
ences that exist between the levels of per capita gov-
ernment spending in each of the provinces.

ADDRESSING THE IMBALANCES

One can address these disequilibria by the 'nation-
alisation’ of revenue, as happens in Italy and the Neth-
ertands, and risk transforming redistribution into a free
for all. Or one can proceed by adjustments or
‘bricolages' as in France or the United States. Another
approach is to rationalise and make the system more
equitable, as in Germany, where the system is based
on the sharing of revenue between the different spheres
of government on the basis of a revisable formula
(Meny 1991:451).

The South African system is derived from the Ger-
man one and is thus based on a common revenue
poot to which each sphere of government has the right
to an 'equitable share.’ This 'equitable share' must be
large enough to permit each sphere to fulfit the func-
tions constitutionally accorded to it.

In the 1997/8 budget, of a revenue pool of R185
billion, R85 billion (46%) went to the provinces, R60
billion (32%) to national government departments and
R40 billion (22%) to the servicing of debt. The prov-
inces shared this R85 billion according to a formula of
the Financial and Fiscal Commission. -

Western Cape | RMINERENNSINNRE 2393

Mpumalanga TN 1594
Northern Cape KRR 2559
Eastern Cape JERIERERISIOEE 1979
Free State 1936

Actual per capita provinciatl allocations in the 1997/8 budget in rand

Source: 1997/98 Budget Review

KwaZulu-Natal | 1747
Gauteng AT 1830
Northern Prov. ey 1971
North West (A 1929
Average oo e N 1925
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This split between the provinces is decided upon
_ py the Budget Council, which includes national and
. provinial Finance Ministers and MECs. For 1997/98,
““the budget council based the split on population fig-
ft’vureS, but weighting rural population by 25%. Between
+14994/5 and 1997/8, the transfers to the provinces in-
 creased by 39,8% (nominally, the inflation rate not being
" taken into account).

Increase in provincial allocations from

1994/5 to 1997/8
Mpumalanga W12.9%
North West B .12
Northern Cape IR 40,7 %
Eastern Cape  IRRN37.3%

B 36,5%

Free State

N 5%
O 32,4
Northern Province _ 31,1%
I 26,5
B 30.8%

Source: National Estimate of Expenditure, Various Years

KwaZulu-Natal

Gauteng

Western Cape

Average

As we have already noted, 95% of provincial rev-
énue comes from central government. The remaining
5% is made up of revenue gathered by the provinces
themselves (predominantly from vehicle licences, a tax
on horse races and payments for services at provin-
cial hospitals). This 5% will soon tise by approximately
1% from provincial taxes on gambling.

DECENTRALISING REFORMS

The constitutional principle that frames provincial
revenue is the following: “Each level of government
shall have a constitutional right to an equitabie share
of revenue collected nationally so as to ensure that
provinces and local governments are able to provide
basic services and execute the functions allocated to
them" (CP XXV1).

Principle 27 foresees the establishment of a new
body. It states that the: “Financial and Fiscal Commis-
sion [FFC}, in which each province shall be represented,
shall recommend equitable fiscal and financial alloca-
tions to the provincial and local governments from rev-
enue collected nationally (CPXXVH)."

ltis well known that the FFC recommendations for
the provinces targeted the horizontal fiscal
disequilibrium. [t is less well known that they also tar-
geted the vertical fiscal disequilibrium.

The chairperson of the FFC, Murphy Morobe, has
thus-declared that a decentralised system of provin-
cial finance could improve the allocation of resources
to the provinces, provided that the provinces are ac-
countable to their electorates. He even stated that it
would be difficult to continue justifying the existence of
provincial governments if the transfer of sizeable grants
to the provinces from central government continued
{Mail & Guardian 15/11/96).

The first stage of decentralising reform accorded
provinces the power (within certain limits) to determine
their own budgetary priorities. Previously, the alloca-
tions from central government to the provinces were
made per government department, and the provinces
could thus not transfer funds between provincial gov-
ermment departments according to their needs.

Now this division is decentralised to the provinces.
An important imptication of this change is that the na-
tional departments can no longer transfer funds be-
tween provinces according to their needs. Conse-
quently, the policy of 'no bail outs' (provinces who over-
spend on their budgets wili not be supported by cen-
tral government) has emerged. The enhanced budg-

INDICATOR SA

“Own” income of provinces in 1997/8 as a percentage of their total revenue
Mpumalanga 4% KwaZulu-Natal 47%
North West 4.5% Gauteng 6%
Northern Cape 3,5% Northern Province 4,6%
Eastern Cape 2,2% Western Cape 5/4%
Free State 7.8% Average 4,74%
Source: Budget Review 1997/98 Dept. of Finance
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etary autonomy of the provinces also enhances their
responsibilities.

In the last fiscal year (1997/98), the provinces were
responsible for 57% of government expenditure, of
which primary and secondary education, health, and
welfare were the most important areas of spending.
About half of provincial expenses consist of the sala-
ries paid to public service employees. By sector, edu-
cation is the most expensive, on average between 35%
and 40% of the total budget.

However, as Chetty (1997:5) has noted; “In a situ-
ation where salaries are nationally negotiated, prov-
inces will be left little scope for reprioritisation.” In edu-
cation, for example, teachers’ salaries make up 85%
of education spending. These salaries are the product
of nationat agreements of the education labour rela-
tions council that also set the teacher-pupil ratios tar-
get at 1-35 for secondary schools and at 1-40 for pri-
mary schools.

The provinces thus have little controt over the sala-
ries of teachers or the number of teachers in their
employ. From what we have seen in this sector alone,
over 30% (85% of the 40% share that education has
of provincial budgets) of their expenses are thus out-
side of provincial control.

Similarty, in the welfare sector, 88% of provincial
expenses are constituted by social security payments.
The amounts and the recipients of these payments are
determined by the central government. One could re-
peat the same exercise in the health sector. The con-
clusion remains the same; provinces have little control
over their expenses.

The proclaimed decentralisation of provincial fi-
nances has not resulted in provinces having greater
control of their expenses. This disempowerment fol-
lows logically from the programme of the central gov-
ernment to reconstruct the country. It wants to ensure
that the provinces provide a common minimum of serv-
ices, and therefore forces them to take on certain ex-
penses,

DEBT AND TAXES

The second pillar of decentralising reform envis-
ages a progressive reduction of the central govern-
ment’s share of personal income tax of up to 7% (in
2002/3) in order to permit the provinces to impose a
surcharge of up to 12% on this tax, and thus to in-
crease their global revenue. These proposals were
retained in the new Constitution on condition that they
are provided for by legislation, which has not yet been
passed.

The macro-economic strategy of central government,
{GEAR), Growth Employment and Redistribution has

as two of its central aims to reduce the national budgs
deficit to 3% (by the year 2000/1) and to reduce th
total tax imposed by all levels of government to 259
of the GDP. For the 1997/8 budget, the deficit.
planned for 4% and the total tax imposed is set at 26%

In a situation where the central government is a
ready reducing its revenue, it is difficult to see how
would be ready {before the 2000/2001 budget) to
duce its revenue even more to accommodate the pro
inces. This proposal of the FFC will, at least for th
moment, not significantly affect the revenue of pro
inces. This second pillar therefore is not likely to i
crease the financial autonomy of the provinces eithe

Total revenue of provinces as foreseen
by the FFC (R miilion)
Year Allocation  Allocation with tax |
imposed

1996/7 75,299 78,678
1997/8 76,216 81,768
1998/9 77,120 85,010
1999/00 78,010 88,353
2000/01 78,883 91,821
2001/02 78,563 95,418
2002/03 78,153 99,147
Source: Financial and Fiscal Commission (1996)

The provinces have also been accorded the right
to borrow, in terms of the “Borrowing Powers of Pro-
vincial Governments Act” (No. 48 of 1996). However,
they can only botrow for capital expenditures, which
make up a relatively small part of their budgets. Loans
for current account expenditures “may be raised only
when necessary for bridging purposes during a fiscal
year and must be repaid within twelve months Consti-
tution, 230.1).”

However that may be, the provinces have decided,
with the national Minister of Finance, to place a mora-
torium on provincial borrowing in order to manage the
total debt of the country in the framework of GEAR. In
the shortterm, the right to borrow will thus, once again,
not increase the financial autonomy of the provinces.

Provinces have, during the current fiscal year, at-
tempted to bypass this moratorium by making exten-
sive use of bank overdraft facilities. The high interest
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rates (19,25%) on such borrowing, and indications by
‘ifie Minister of Finance that overdraft facilities would
_pemonitored and limited in the future, makes this strat-
.egy less than sustainable. Provinces have also “used

Jificome tax paid by public servants.

The provinces have also been accorded, from the
1997/98 budget onwards, the right to roll over' unspent
funds between financial years. The provinces can thus
retain funds that they are not able to spend in a given
year. This regulation could significantly enhance the
autonomy of at least the poorer provinces, who do not
spend all the funding available to them from Jack of

the central government as a bank” by holding back °

in the 1997/98 budget. The goals of this formula are,
on the one hand, to achieve equity in the provision of
provincial services, especially in education and health.
As such it targets the horizontal fiscal disequilibrium.

On the other hand, the formula approach tries to
insulate the process of redistribution from political
manipulation and thus addresses the vertical
disequilibrium. In the 1997/8 fiscal year the ‘formula’
simply took provincial population figures and weighted
rural population (a proxy for poverty) by 25%.

The formula only pertains to non-earmarked funds with
which the provinces can, in principle, do whatever they
wish. There are also earmarked transfers to the prov-
inces that are reserved for particular purposes. These

® aneducation share, based on the average of the
size of the school-age population and number of
learners actually enrolled (39,0%);

#® a health share, based on the proportion of the
poputation without private health insurance and
weighted in favour of women, children, and the eld-
erly (18,0%);

® asocial security component, based on the esti-
mated numbers of people entitled to social security
grants (16,0%);

The components of the formula proposed for 1998/99 are the following:

Source: MTEF, Department of Finance, 1997

® 2 basic share, based on total population, with
an additional 50 per cent weight in favour of rural
communities (15,0%);

® an economic output share, hased on the esti-
mated distribution of gross geographic product
(GGP) (8,0%); and

® an institutional component, equally divided
among the provinces (4,0%).

institutional capacity. They can now accumulate these
funds to improve their institutional capacities.

THE DISTRIBUTION FORMULA

The third pillar of the decentralising reforms is mani-
fested in the formula for the distribution of funds be-
tween the provinces, which was used for the first time

transfers normally have bearing on functions that prov-
inces fulfil for the central government on an agency
basis. This formula replaces a 'system’ described by
Simkins (1997:1) as “ramshackle and particularist, in
that it had different arrangements for provinces,
self-governing territories and TBVC. All these arrange-
ments were subject to arbitrary pofitical intervention.”

The formuia is supposed o be more "objective’ and

Sourcs: 19979 The influence of the formula on the equitable shares
Budget
:]"‘zl?:;rﬁr Percent Percent
Department of 1996/97  1997/98 2002/03-  change 1996197 1997/98  2002/03  change
* Finance, Equitable Eguitable Target 1996/97 Equitable Equitable Target  1996/97
shares shares  shares —2002/03 shares shares shares  -2002/03
Western Cape  11,13% | 10,0%| 9.6% [-13.75%  North West 857% | 89%] 8,2%(-431%
Eastern Cape 18,46% | 17,9% ]16,9% | -8,45% Gauteng 475%| 14,6%| 16,2%| 9,8%
Northern Cape 2,35% | 2,6%| 2,3% | -2,12% Mpumalanga 6,12% | 6,3% 7,6% | 24,2%
KwaZulu-Nata 19,34% | 19,2% |20,3% 496%  Northern Province 12,38% | 13,7% | 12,5% 1%
Free State 6,90%| 69%] 6,6% | -4,35% Total 100%] 100,0% [100,0%
Formula to be phased-in over five years. The “equitable shares” exclude other unconditional and conditional grants to the provinces
from the national share.
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less open to political manipulation. The fact that the
provincial allocations will be determined by an instru-
ment more difficult to manipulate, should afford some
protection to the provinces. Before this formula was
put in place, the allocations of the provinces were vir-
tually solely determined by the national Minister of Fi-
nance.

PROBLEMS WITH THE FORMULA

Three criticisms have been levelled at this formula.
Firstly the 'poor’ provinces wouldn't have the capacity
to spend their allocations as efficiently as the 'rich' prov-
inces. The latter would not be able
to pursue their projects because of
cuts in their budgets, while the 'poor’
provinces will have the funds with-
out the necessary capacity. All this

M igrants would be counted
as urbanites when they

the larger aims of the formula, which is intended tg
equalise allocations and to redistribute revenue less
arbitrarily. The problem of using the rurat population
as an indicator of deprivation is linked to the absence
of better indicators. The 1996 census could remedy . +:
this situation.

THE 'RICH' PROVINCES

A more disturbing problem is that the reductions - :
implied by this formula are interpreted politically. The
NP has, for example, often declared that the ANC
would be trying to 'suffocate’ the Western Cape by
limiting and reducing the finance, personnel and re-
sources at its disposal (Die Burger
28/09/96).

Even the provincial leader of the
DP has recently explained that the

would amount to stunting the na-
tional development by the inefficient
utilisation of limited resources.

Secondly the population figures

arrive in the city, but they would
be counted as rural in their
province of origin. Their level of
de-privation does not necessarily

budget of the province is reduced
without any input from the provin-
cial side. The province is, neverthe-
less, perceived as responsible for

used in the formula wuld not be ac-
curate. No reliable population fig-
ures were available for the 1997/8
budget. The figures used originate
from the 'October Household Survey 1995, undertaken
by the Central Statistical Service (CSS8) according to
which the Western Cape, for example, would have 9%
of the total population.

change.

The preliminary results of the 1996 census (also
done by the CSS), show, however, that the Westem
Cape, for example, has 10,9% of the national popula-
tion. We do not yet know how much of this 1,9% re-
fers to rural population, which could influence the trans-
fer of this province even further.

Even if reliable figures were available, they would
measure the provincial populations at a given moment,
and as such would be too rigid to take significant
interprovincial population migration into account. This
weakness of the formula approach puts the Western
Cape and Gauteng, as the two main destinations of
these migratory movements, at a distinct disadvantage.

The fact that the formula takes the size of the rural
population as an indicator of deprivation magnifies this
disadvantage, because the migrants would be counted
as urbanites when they arrive in these two areas, but
they would be counted as rural in their province of ori-
gin (Meiring interview). In their province of origin they
count for 25% more than they do in their province of
destination, while their level of deprivation does not
necessarily change (the formula proposed for 1998/
99 goes even further by weighting 50%).

In spite of these problems, it is difficult to criticise

the decline in services that follows
the reduction of its allocation.

This would be “a very effective

strategy” by the ANC to controt the

Western Cape, being a province that escapes from its

direct political control (Bester interview). The NP con-

siders this not only as a strategy aimed at the provin-

cial government, but also as aimed directly at the NP

{Meiring interview). An overall decrease in the quality

of life in the Western Cape would be more harmfui to

the NP than to the ANC since the quality of life of their
supporters is generaily higher (Meiring interview),

The reduction of the Western Cape's allocation is,
however, not unique: “... all provinces are under some
pressure because transfers from central government
rose by only 7% in nominal terms (well betow the rate
of inflation plus the rate of population growth) from
1996/7 to 1997/8” (Simkins 1997:8).

Regardless of this, itis true that the Western Cape
will suffer the harshest reductions of all the provinces.
The per capita allocation of the Western Cape, how-
ever, remains substantially higher than that of other
provinces, even after the first reduction of its alloca-
tion in the 1997/98 budget. Also, its Human Develop-
ment Index (HD1) was 0,76 in 1994, while the national
average was only 0,69 (Heilbronner and Kreuzner,
1995).

Even though the other provinces are more in need
of development than the Western Cape, its allocation
remains higher than theirs. it could appear that the
Western Cape is disadvantaged by the central gov-
ernment in the allocation of funds, but this reduction is
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HDI by province in 1994
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Source: Heilbronner and Kreuzner {1995}

\verage

¢ result of the relative need of the other provinces
rather than a 'systematic strategy’ against the West-
ern Cape.

While the resuit of these reductions could be harmful
- tothis province, the goal is the reparation of the hori-
zontal fiscal disequilibrium and finally the development
of the whole country.

The reason why the reduction of provincial alloca-
:tions is perceived as a strategy against certain prov-
inces is that the whole system of intergovernmental
“fiscal transfer rests on a zero-sum. Any increase in the
“transfer of one province translates into a decrease in
‘the allocation of another, since all allocations come
from the same limited source.

This situation is, finally, the resuit of the implemen-
fation of a policy of equalisation, without an accompa-
nying policy of decentralisation as recommended by
the FFC. Any increase in the allocation to the poor
provinces ultimately translates into a relative reduction
in the allocations to the richer provinces, because the
latter do not have the ability to enhance their revenue
independently.

WAYS OF COPING

In the rest of this article, we will discuss five strate-
gies open to the 'rich’ provinces in response to the re-
duction of their allocations. The barriers which hinder
the first three (reducing casts, borrowing, and taxing)
have already been discussed.

First of all, the provinces cannot easily increase the

cost effectiveness of their administrations since they
do not control the most important cost drivers in their
budgets, namely salaries. Secondly and thirdly, the
ability of provinces to borrow money and to impose a
surcharge on personal income tax are provided for in
the new Constitution, but this has not yet been trans-
lated into practice because of the macro-economic
imperatives as articulated in GEAR.

Another two strategies are available to provinces.
They are referred to by Wallich (1994.6) as "extra budg-
etary revenue sources”.

We have already indicated that the imperative of
international compstitiveness constrains the central
government in the management of intergovernmental
fiscal relations. The pressures exercised by interna-
tional market forces also echo at the provincial level.
The Western Cape and Gauteng have already em-
barked on programmes to attract foreign investment.

Of course the sphere of 'Foreign Affairs’ is consti-
tutionally a central government function and no initia-
tive from the provinces could contradict the framework
established by the central government. However that
may be, Gauteng, for one, has already established
twinning agreements and economic partnerships, with
the tacit consent of central government.

These accords vary from programmes of financial
and technical assistance to programmes of cultural
exchange, and involve Malaysia, a province of South
Korea, two provinces of Germany and one of Cuba.

BUSINESS AND POLITICS

The last strategy is embodied in the corporatist prac-
tices that have often been analysed at central govern-
ment levels, but are also beginning to evolve at the
provincial level. As is the case with central government,
sub-national governments are also open to the infiu-
ence of civil society: “every level of government as an
organisation is in close contact with its socio-cultural,
economic and political relevant environment (Parri,
1990:214)".

Given the relative youth of the provinces in their
present incarnation, these relations are in their first
stages of development and exist only very informally.
The distinction between 'governance’ and 'government’
is often used in this regard to explain that decisions
are made by networks of non-governmental and gov-
ernmental actors. 'Governance’ is no longer the pre-
serve of ‘government’

As Simkins (1997:8) has indicated, “As provincial
governments have little to contribute in the way of fund-
ing, it is small wonder that private-public partnerships
are so much discussed in provincial development strat-
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gies™ Even though the provincial governments do not
profit directly from the taxes paid by businesses in
their territories, they glean benefit from their presence
in the. province. The most obvious benefit is
* job-creation.

One example of cooperation between local busi-
ness and provincial government is the campaign to
keep the national parliament in Cape Town, waged
against Gauteng’s drive to have it transferred to Pre-
toria. This effort by Gauteng was denounced by the
chairperson of the Civic Alliance for Parliament (CAP),
Gerald Morkel (who is also the Western Cape’s minis-
ter of Community Security), as being a strategy of the
Pretoria property-lobby.

In the Western Cape, where property prices have
increased by 13% over the last year, this sector is of
growing importance (Cape Town Business Report 18/
07/97). Itis also estimated that the removal of parlia-
ment from Cape Town could cost the province 16 000
jobs. A campaign for the retention of parliament would
thus be in the interests of government and civil society
alike.

in the CAP’s list of patrons we see clearly that these
actors see the issue in the same way. Amongst its
patrons are the provincial premier; the Ministers of Fi-
nance, Economic Affairs, Police; all the mayors of the
metropolitan substructures; all the major political par-
ties active in the province; the Cape Chamber of Com-
merce; the Kaapse Sakekamer; COSATU; the Black
Management Forum, etc.

Of course, the interests of civil society are not
uniquely 'provincial’ interests. The picture is a lot more
complicated than that. Nevertheless it does happen,
as we have shown, that the provincial government,
business and other actors in civil society share a com-
mon interest in protecting the Western Cape as a prov-
ince.

This tendency, towards an integration of civil soci-
ety and the 'provincial state' could provide a measure
of financial autonomy to the provinces. This can be

done by the private-public partnerships that flow from
a definition of common interests,

The development of these phenomena (provincial
corporatism and provincial international relations) could
become a source of further tension between the prov-
inces and the central government. The degree of au-
tonomy that the central government will permit the
'strong’ provinces, such as Gauteng and the Western
Cape. is one of the central issues in the development
of the system of intergovernmental relations in South
Africa. It
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\RE THE PROVINCES OVERSPENDING?
BUDGETING IN THE NEW
INTERGOVERNMENTAL FISCAL SYSTEM

By KUBEN NAIDOO
CLIVE PINTUSEWITZ
FINANCIAL AND FISCAL COMMISSION

The recent termination of employment of almost 30 000 temporary
.teachers and the Eastern Cape pension shortfall have brought the
guestion of provincial spending to the fore. Writing in their private
‘capacities, two FFC researchers explain that the provinces and the
“national government have two very different perspectives on the issue,
Land suggest some possible solutions.

. Imost all of the nine provinces are projected to
=) Overspend on their 1997/98 budget allocations.
- \aMost provinces have attempted to curb their
= expenditure by introducing cost control measures and
~improved financial management. Notwithstanding
some success in this area, itis still estimated that the
sprovinces will overspend by an estimated R6 billion in
total. The highest projected deficits are in the Eastern
Cape, Kwazulu-Natal and the Northern Province.

. This article will attempt to assess the scale of the
: overexpenditure, determine where it is occurring, and
.- discuss its possible causes. The very different perspec-
tives of the provincial and national governments on this
issue will be reviewed. Finally, suggestions will be made
of the measures required to avoid a repeat of this situ-
ation during the next budgetary year.

INCIDENCE OF OVER EXPENDITURE

Although the bulk of government overexpenditure
is at the provincial level, it is not just the provincial gov-
ernments that are experiencing difficulties. A number

spend, most notably the departments of Corrections,
Justice, and the South African Police Service. Although
itis difficult to project the level of overexpenditure in
these departments, cost-control measures have been
putin place.

Of the R6 billion that the provinces are estimated
to overspend, most will be in the areas of education,
health and welfare. These three functions make up
about 72% of total provincial expenditure. Most prov-
inces have been forced to make savings in other ar-

of national departments are also projected to over-

eas in order to reduce the aggregate ievel of overex-
penditure in these core social service departments.

The main cost driver in education and health is per-
sonnel, with huge deficits being forecast in this area.
Most provinces have been forced to cut non-personnel
costs in education and health dramatically. Both recur-
rent non-personnel items, such as textbooks and medi-
cines, and capital expenditure, such as the building of
classrooms and clinics, have been cut. Provincial wel-
fare departments have been forced to cut spending
on priority items other than social security grants, in-
cluding a broad range of social services.

There have been a number of provinces, or de-
partments within provinces, that have been able to re-
duce costs to limit overspending. The education de-
partments in Gauteng, the North West and the Free
State have putin place management controls that have
reduced their projected overexpenditure. Most prov-
inces have reduced the payment of pensions to 'ghost'
pensioners, saving millions of rands.

THE NATIONAL. VIEW

From the perspective of national government, the
overspending in the provinces is an unacceptable situ-
ation, arising out of the inability of the provinces to
manage cash flows. Provincial allocations increased
from 1994/95 to 1997/98 by an average of 38.8%,
which reflects a real increase over the period of 11%. ..

This represents a significant shift in expenditure:
towards provincial spending in general and, in particu
lar, towards functions such as education, health
welfare, Despite a tight fiscal policy, the p_rovin s.have
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government would be forced to
bail them out.

received budgets which have grown more than the
public sector in general.

The inability to manage a budget is demonstrative of
three major problems in provincial government:

® poor budgeting and budget processes,

® poor financial management; and

@ the lack of political will to implement cost-control
measures.

Provinces receive an ‘indicative allocation' approxi-
mately six months before the budget is announced in
March. This allocation is a result of an administrative
and political process involving the provinces and the
national government. Once the provinces are made
aware of this indica-
tive allocation, they

ome provinces have

deliberately underbudgeted “1?” begin the budg-
. . . eling process.
in the belief that the national g proces
This budgetis the

product of internal
negotiation and re-
flects both the obli-
gations that all provinces face as well as the regional
priorities. Provincial legislatures adopt these budgets
soon after the national budget is adopted, thus mak-
ing them law.

Some provinces have deliberately underbudgeted
certain politically sensitive functions such as welfare,
education and health, in the belief that the national gov-
ernment would be forced to bail them out. And in-
deed, in previous years, some provinces were given
additional allocations to cover shortfalls. This provided
an incentive to overspend since there was an expec-
tation that they would be rescued once again. Conse-
quently, there was no incentive to make tough political
choices and implement cost-saving measures.

Some provinces have poor financial management
systems and resources have been abused. This lack
of adequate financial management meant that senior
managers did not have the tools to monitor expendi-
ture, improve efficiency, or implement measures to
control costs.

In provinces which have incorporated homeland
governments, there are also inefficiencies. These prov-
inces have failed to act appropriately to cut wastage
and are attempting to reduce backlogs in education,
health and welfare, without making the requisite sav-
ings from efficiency improvements.

The national government is also of the view that
the provinces have employed large numbers of new
staff with the knowledge that they do not have the re-
sources to pay them. For example, there are 40 000
more {eachers employed by provinces than there were

two years ago. They have been employed with little
regard for budget constraints and these employments
are out of line with the macroeconomic programme.

In summary, from the perspective of national gov-
ermment, the current financial crisis is a result of the
inability of provincial governments to manage their cash
flow and to prepare realistic budgets. In response, the
Department of Finance intends to ensure that the prov-
inces are made more accountable for their expendi-
ture responsibilities and to ensure managerial and ad-
ministrative improvements. The Department seeks the
political backing to put managerial and financial sys-
tems in place to get a better handle on provincial gov-
ernment expenditure.

THE PROVINCIAL VIEW

The provinces either argue that they do not receive
sufficient resources to meet their constitutional respon-
sibilities, or that they do not have the tools to be able to
manage their budgets and make the required adjust-
ments to their expenditure.

Salaries and social security grants comprise about
90% of the provincial budget. However, labour agree-
ments, conditions of employment and salaries are all
negotiated in national bargaining chambers. The level
of social security payments to individuals, as well as
the criteria by which individuals qualify for these grants,
is also determined by national government. Provinces
have no discretion over either of these two major cost -
drivers, which means that they are unable to adjust
their budgets or significantly reduce costs.

Determining the level of funding that goes to the
provinces is a complex task of matching revenues with
expenditure responsibilities. One of the arguments
made in support of the view that the provinces are
underfunded is the issue of what constitutes 'the base'.
The base is a set of budgets used as the point of de-
parture when phasing in a formula approach to fund-
ing.

The base used to draw up the 1997/98 budget is
problematic for two reasons. Firstly, prior to the crea-
tion of the provinces in 1994, the entire budget went
through one process managed by the national gov-
ernment but with separate budgets for the TBVC
states. The 1995/96 budget year was the first year
where nine provinces were budgeted for as separate
entities. From 1993/94 to 1995/96, provincial functions
received allocations ranging from R 57 billion in 1993/
94 to R 66 billion in 1995/96 (Budget Review, 1994-6).
This indicates that when the provinces were created,
provincial functions received allocations that were much
fower, in real terms, than before the provinces were
created.
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Provinces with better managerial capacity, such as
Gauteng and the Western Cape, overspent on their
- pudgets due to the inability to manage within the new
" allocations. Provinces with weaker managerial capac-
ity were not able to spend all their allocations and capital
. allocations were rolled over. In aggregate terms, there
- was very little overexpenditure in 1995/96, due to a
“ tack of capacity and the slow pace of implementing
new gavernment programmes. By 1997, the imple-
- mentation of new programmes had begun and prov-
.- inces had acquired the capacity to spend their alloca-
- tions. As a result, all nine provinces found the level of
funding lower than required.

~ Provinces that have incorporated former home-
- lands and self-governing territories (SGTs) are experi-
" encing particutarly serious financial difficuities. Most of
the expenditure in the former homelands and SGTs
- went through the Department of Foreign Affairs budget
* orthe Department of Regional and Land Affairs budget.
ltis not possible to determine exactly how much of this
* money was spent in each of these entities. For this
reason, the 1995/96 budget drawn up using the
so-called 'budgeting from zero' exercise, may have
~ underestimated the amount of money being spentin
these areas.

Another problem with the base is that many prov-
inces overspent in the past and when the 1897/98 al-
locations were made, these levels of spending were
not taken into account. Provinces were not able to
manage the real budget cuts from this higher level of
actual expenditure.

Some provinces have backiogs that were inherited
from the previous government. These backlogs can
occur in the form of too few schools, clinics, roads and
houses or in the form of people who qualify for social
security grants but who did not claim them in the past.
Some capital backlogs can be managed by phasing in
expenditure over a number of years, but backlogs in
social security payments are more difficult to manage.

The provinces are responsible for implementing
many new policies of the new government. The drive
to provide free health care to children and pregnant
women, the ‘back to school' campaign, and the clinic
development programme have all had a huge impact
on the lives of South Africans. These programmes have
aiso had an impact on expenditure in the provinces.
The cost implications of many of these policies were
never quantified, nor were additional funds made avail-
able for their implementation.

Provinces are being asked to live within a tight budg-
etary constraint, implement new and costly policies,
reduce personnel expenditure, and improve manage-
rial capacity to ensure efficiency and cost effective-

ness in the long term. This wouid be difficult at the
best of times. During the transition, without established
management systems and in an ever-changing policy
environment, these challenges are simply unrealistic.

POSSIBLE SOLUTIONS

There are a set of practical steps that can be taken
to reduce, if not eliminate, persistent overexpenditure
in the provinces. The first of these steps wouid require
a one-off adjustment to the base of the entire budget.
This would affect both the total amount going to all the
provinces and the amount going to each individual prov-
ince.

This new base could then be used as the starting

point to phase prov-

inces towards their rovinces are being asked
‘equitable share of Pto live within a tight
budgetary constraint, im-

resources,” as deter-

mined by a formula
plement new and costly
policies. This would be

produced by the Fi-
nancial and Fiscal
difficult at the best of times.

Commission (FFC).
This adjustment of
the base must be
done carefully to
avoid funding the wrong behaviour, or creating inap-
propriate incentives. The budget system must enhance
accountability at all levels of government.

If provinces are asked to budget for and manage
personnel expenditures, then they must be given the
tools to ranage within a budget. This set of tools would
include the right to determine salaries, increases, or-
ganisational structures and retrenchments. in order to
meaningfully manage personnel, clear policy priorities
and human resources management systems have to
be put into place. This would require a decentralised
personnel system that would then be consistent with
the decentralised financial arrangements set out in the
Constitution.

If government is to meet its deficit targets and
achieve its delivery objectives, it has to reduce the level
of tax payers’ money going directly to salaries. This
can be achieved through a balance between retrench-
ment and wage restraint in certain sectors. Retrench-
ment without adequate management capacity will not
yield improvements in efficiency. Retrenchments and
wage restraint must be part of a process of improving
management systems in the civil service.

Some provinces inherited huge numbers of employ-
ees from former homeland governments or
self-governing territories. The provinces simply do not
have the management tools to retrain and redeploy
these excess personnel, and do not have the mone:
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to retrench them. A one-off retrenchment fund, estab-
lished by national government, would allow provinces
to shed these excess personnel without overspending
on their budgets.

Government needs good managers, particularly fi-
nancial managers. Skills such as understanding a
budget and preparing accounting statements are lack-
ing in government, Accounting procedures, budget
systems and financial management systems will all be
costly in the short term, but will provide government
with the ability to deliver better services at a lower cost
in the long term,

National government has insisted that ali provinces
use the FMS system to manage their finances. The
PERSAL system, which manages personnel salaries
payments, has been upgraded to include all the prov-
inces. While noting the limitations of these systems,
the government recognises that they are required to
overcome the information asymmetry between national
and provincial governments, which currently leads to
budget games. These tools must be used to rein in
financial mismanagement and to improve efficiency
of spending.

Lastly, a set of incentives which encourage prov-
inces and departments to keep within their budgets
must be developed as a matter of urgency. Govern-

ments, departments and individuals must be rewarde
for reducing corruption or reducing costs. Multi-yeap:
budgeting provides the opportunity to reward province
that can improve efficiency and reduce costs. With the
savings, they will then have the ability to introduce ne
programmes to improve the level of service delivery,

The current crisis in provincial finances must be
seen as a problem symptomatic of a system in trang
tion that is not being managed effectively. South Af-
rica is attempting to devolve both political and finan-:
cial authority to lower tiers of government, while at the:
same time attempting to implement an entirely new:
set of national priorities within the context of a tight:
fiscal policy. Solutions to the current crisis must be seen °
as part of developing an effective system of intergov- -
ernmental relations that is consistent with our new
democratic order and sensitive to the interests of the.
country as a whole.

Matching revenues with responsibifities must be the
goal of the intergovernmentat allocations. This inter-
governmental system must be designed to encourage
efficiency and effectiveness, deal with the historic ef-
fects of apartheid, and provide citizens with good serv:
ices. These tasks can only be achieved by closer co-
operation between and among the different tiers of
government. Bl
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E MEDIUM TERM EXPENDITURE
RAMEWORK: AN EFFECTIVE TOOL
FOR GOVERNMENT?

By CLIVE PINTUSEWITZ
FINANCIAL AND FISCcAL COMMISSION

ransition to a new system of budgeting and managing public finance
1s risk, uncertainty and confusion. Clive Pintusewitz, writing in his
ate capacity, argues that any temporary difficulties will be waorthwhile
he MTEF is strengthened and the institutions of government
uctured to ensure its effectiveness. '

he introduction of the Medium Term Expendi-
ture Framework (MTEF) is a welcome shift by
- the Ministry of Finance towards a muliti-year
iget. It represents a significant departure from the
wal, incremental and ad hoc budgeting of the past.
{etailed account of the MTEF is contained in The
dium Term Budget Policy Statement (Department
Finance, 1997a).

“The MTEF is intended to establish transparent roll-
' budgets and support effective planning to meet the
olicy priorities of national and sub-national govern-
s. These priorities must be pursued within the
Intry's financial resources, of course,

:Surprisingly little analysis of the MTEF has taken
lace. The media and other commentators have con-
ntrated almost exclusively on the government's
macroeconomic policy - GEAR (Department of Fi-
1ance, 1996). This is an unfortunate oversight, since
he MTEF requires a fundamental overhaul of the op-
ation of government and reflects government priori-
s. It also offers a preview of the intentions of the
Department of Finance (DoF) prior to the publication
of the Budget Policy White Paper.

WHAT IS THE MTEF?

The MTEF should be understood as a tool for fa-
~cilitating presentation of the spending priorities and
- plans of government over a number of years, and for
matching these plans with the fiscal resources avail-
able,

The MTEF is described as part of a wider over-
haul of the budgetary process, intended to provide the
"bridge between the technical preparation of the budg-

efs and the need to reflect political priorities in expendi-
ture plans.” Further steps to be announced in 1998
include “a framework of improved incentives and
greater accountability, accompanied by reforms of fi-
nancial management.”

The features of the MTEF are summarised by the
DoF (Department of Finance, 1997) as follows:

® three-year budgets will be created, a task which
will include a detailed analysis of projections, the
establish- ment of sectoral task teams, and the
quantification of policy options;

® rolling budgets will allow for the implementation
of policy priorities and the introduction of
resource-based planning, which in turn will initiate a
process of programme reprioritisation;

® public debate of plans will become an integral
part of the process.

The essence of the MTEF is to facilitate a dialogue,
which must result in matching expenditure responsi-
bilities (and priorities) with revenue. Since this is a dy-
namic process, it alsa involves the need to support a
public sector budgeting and management system with
the correctincentives for efficient, effective and equi-
table public finance.

This results in a competitive budget process,
whereby departments compete for resources. Projects
and programmes are prioritised according to the ben-
efits expected from the expenditure, national political
interests and local concerns (regional, provincial and
local). This involves both a top-down’ and a 'bottom-up’
process and includes expenditure and revenue com-
ponents.
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The aim of the dialogue is to create consensus over
revenue and expenditure priorities within an effective
framework. National, provincial and local governments
and departments determine their 'needs' (in theory this
can be achieved through a zero-based budget), or
budgets can be determined to meet certain objectives
as outlined by policy goals. Since resources are scarce,
not all these goals can be metimmediately and simul-
taneously; trade-offs and prioritising are required.

The MTEF wilt be consistent with a decentralised
system of government. Formula funding for
sub-national governments will be utilised (FFC, 1996).
National priorities will be refiected through the devel-
opment of norms and standards and supported through
a number of intergovernmental institutions. Govern-
ments (including provinces and municipalities) will be
held accountable for any spending in excess of budg-
ets.

The policy framework for the MTEF aims to estab-
lish areas of priority spending. In effect, this policy
framework is a summary of each departments poli-
cies, with an additional emphasis on social services
and strengthening the ability of the economy to grow.

The MTEF plans must accommodate both the re-
allocation of resources between programmes and
reprioritisation within the programmes themselves. The
output of the MTEF therefore shows spending by
sphere of government and by function. This is depicted
in Tables 1 and 2.

Table 1:
Expenditure growth - national and provincial
government
Average
nominal
R billion 1997/98  2000/01  growth
National government
Debt service 399 488 6.9%
National functions 60.8| 76.8 8.1%
Conditional grants
to provinces 45 52 5.4%
Policy reserve 211 100
Provincial government
Provincial functions 81.8| 1005 7.1%
Total 189.2 | 241.3 8.5%
Total (non-interest) 149.2{ 192.5 8.9%

Table 2:
Spending by type of service
Average
norminal
Rbillion % non interest ?Qofwg.
2000001  expenditure  2000/01
Education 495 271%  8.7%
Heaith 249 13.6% 7.4%
Welfare 20.7 1.4%  9.0%
Other Provincial 25.8 141% 53%
Defence 12.4 6.8% 4.6%
Justice, police
and prisons 24 1 132% 9.5%
Economic services 17.1 94% 57%
General -
administration 8.0 44%  6.2%
Total 1825 | 100.0% 7.5%
Reserve 10.0
Total (non-interest) 92.5 8.9%
INSTITUTIONAL CHANGE

Multi-year budgeting is new and very different from
the manner in which South Africa has budgeted in the
past. Departments and sub-national governments are
now expected to make efficiency gains and support
restructuring over multiple years.

Putting the system in place will require substantial
institutional change. For example, no incidence or uti-
lisation data is currently coliected in the budgeting proc-
ess. There are not a sufficient number of experienced
financial managers with an ability to do sound financial
planning at all government levels at present.

A good balance has to be found between building
an ‘ideal’ system and supporting the transformation of
the present system. The first MTEF effort has clarified
some of the deficiencies of the present system.

CONSTRAINTS

There are a number of critical constraints which
have to be addressed to ensure that the MTEF can be
operationalised.

There is a need to improve the accounting system
and data exchange in government. The Ministry of Fi-
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nance is aware of the need for a new accounting sys-
tem to support the shift to objective oriented budget-
ing and to allow for an accrual system. in the short
term, standardising programmes and votes, linking the
staff and accounting systems, and improving the qual-
ity of data are crucial.

More support is required for sub-national govern-
ments, especially those that inherited the large
Self-Governing Territories (SGTs) and homelands.
Data requirements for the MTEF must anticipate these
limitations and ensure improvements.

There is much ‘noise’ in the present system. Due
to the interplay of many changing circumstances, the
outcomes of which are difficult to quantify in their indi-
vidual capacities, the ability to relate cause and effect
has broken down. This noise has to be removed from
the budget system if incentives and accountability are
to be established and 'budget gaming'is fo be reduced.

This would involve reviewing the 'base' of the prov-
inces’ budgets and national mandates, while resolving
the problems confronting personnel planning. Thus, if
revenues are decreased, the expenditure and service
responsibilities also have to be decreased - if not, a
mismatch wilt occur. The need to create stability needs
to be weighed against the need for priorities to change.

Changing the incentives and the rules for policy
development must be done with urgency. At present,
policies of most departments are being drastically re-
vised. This is appropriate given the past policy frame-
work. The cost implications of policies and their ad-
ministrative requirements have not, however, been
adequately assessed.

Thus, priorities are difficult to establish in a budget
and implementation is impossible to secure with cer-
tainty. This means that real shifts in priorities are ex-
tremely limited in a tight fiscal environment.

A framework needs to be established which allows
policies to be costed. New policies must be piloted to
ensure that administrative and managerial require-
ments can be met. Policies which are not backed by
proper planning of this nature should not be passed by
the legislatures or Parliament.

Management skills in budgeting must be enhanced,
especially in provinces which inherited the homelands
and SGTs. Without sufficient personnel and systems
in place to monitor spending, ensure restructuring and
improve efficiency, there is little chance of meeting
government objectives.

Clarity over distributive goals is essential in order
to resolve the political uncertainty of government pro-
grammes. In the absence of such an approach, there
is bound to be continued conflict over spending deci-
sions which impact on specific groups.

There is a need to strengthen communication be-
tween the budgeting (finance) and planning (depart-
ments), and among all three spheres of government.

The bottom line is that the MTEF must be evalu-
ated by finance and other key stakeholders, and should
evolve in conjunction with institutional reality.

ACCOUNTABILITY

[n order for budgeting and planning to occur effec-
tively in a democracy, clarity is required concetning
accountability. A number of countries have recently
shifted towards the New Zealand modei of budgeting
- this approach includes the use of performance con-
tracts and clarity
over responsibilities
for individuals and
agencies,

development plan, the MTEF
is largely amonologue.
In this regard,
South Africa has a
Constitution that creates a comprehensive system of
checks and balances. This is crucial in a system with a
number of spheres of government. in the absence of
clear accountability, it is impossible to ensure that gov-
ernments' priorities can be established and consen-
sus over revenue and spending programmes achieved.

FISCAL AND ECONOMIC PLANNING

The MTEF is being planned and implemented in
the virtual absence of any development planning. This
raises questions about South Africa’s capacity to at-
tain the expected development goals (employment
creation, eradication of poverty, narrowing of income
inequalities), since present economic policy is limited
largely to fiscal planning. There is a need for a clearer
definition of society’s broader goais.

In the absence of a broader development plan, the
MTEF is largely a monologue. The fiscal plan provides
for top-down input, derived from the macroeconomic
framework. This is a bid to define the 'fiscal envelope'
for national revenues to be spent by the national pro-
vincial and local governments. The section of the MTEF
document on priorities is very generalised and reflects
a lack of clarity over the resources required and the
priorities of spending.

If the MTEF is going to be a tool for bringing the
macroeconomic programme and the government's
spending plans together, then the dialogue (concern-
ing policy, funding and planning) and process of plan-
ning and prioritising spending has to be enhanced.

In addition, if national wage agreements and the '

size of social grants are determined nat_ionaily,.;._thés_'; :
need to be properly reflected in the MTEF .39.-thé!tf'.de-’*g
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cisions can be made concerning the level of service
delivery for government. At present, the macro eco-
nomic framework creates spending constraints, while
wage negotiations and increased social security grants
create conflicting
hat is required is that a L&*{T;F“”g responsi-

. . ilities.
mechanism be established
to translate national priorities
into implementable provincial

programmes.

If governmentis
to reconcile these
divergent policies,
either more rev-
enue must be made
available or spend-
ing and setvice delivery must be reduced. Without
consensus aver spending, clear accountability. and the
tools needed for managing spending, the MTEF will
be inherently limited for meeting planning goals.

FORMULA FUNDING

In most countries that undertake some form of fis-
cal and development planning, the process is usually
'bottom-up', with sub-national governments drawing up
their ptans and submitting these to the national gov-
ernment. After evaluation of the submitted plans, the
national government then decides what resources will
be made available to each lower level government,
sometimes in consultation with sub-national govern-
ments.

In the South African situation, the resources for each
province for a three to five-year period wiil be
pre-determined by a formula. Clarity needs to be ob-
tained about the role of the MTEF (and the formula),
and how to ensure that priorities are funded. This re-
quires resolution of an appropriate balance between
national priorities and provincial autonomy.

An example of the lack of clarity between the for-
mula and the MTEF is the relationship between the
expenditure priorities and the vertical division. “The di-
vision of funds between the spheres of government
must reflect the nation’s priorities. If the share of ex-
penditure going to social services is increased, this will
take effect through the equitable share of provinces,
or additional grants to provinces from the national
share...” (Department of Finance 1997, p.40).

The MTEF also proposes that education, health and
welfare be increased at a pace faster than the budget
in general (ibid. Table 6.2, p. 60). Yet the vertical divi-
sion which allocates revenue to the three spheres of
government is held stable, even though most of the
social spending occurs at the provincial level. Itis un-
realistic for this additional expenditure to only be met
from savings in other provincial functions - a mecha-
nism to ensure a shift to the provincial level is required.

In essence, the vertical division daes not take intg
account the policies outlined in either the MTEF g
GEAR. The MTEF document acknowledges that moya
resources are required in the short term in order g
reduce infrastructural backlogs in social services. If thig
is to be achieved through the reserves, then the trans.
mission mechanism through which the reserves relate
to the formula must be established in the MTEF ang
built into the formula.

If the national government wishes to take a more -
direct role in develapmental planning, a planning infras
structure must be developed at the national level and
a capital fund should be used to guide development
spending. ;

DECENTRALISED IMPLEMENTATION

Fiscal planning of the type characterised in the.
MTEF has worked well in unitary states where litile
power is vested in the lower levels of government (e.g:
Indonesia) and in centralised federations (e.g. Malay-
sia). The South African Constitution, however, confers
a considerable degree of spending power on the pro:
vincial governments, particularly with respect to impor-
tant functions such as education and heaith.

A prerequisite for the success of the MTEF wouid
appear to be the attainment of consensus in institu=
tions such as the Budget Council and the-
Inter-Governmental Forum, rather than through legis-
lated co-ordination. Whether this could be anything
more than a short-term solution remains to be seen. A
decentralised system does not preclude medium term
planning, nor does medium term planning preclude a
decentralised system.

What is required is that a mechanism be estab-
lished to transiate national priorities into implementable
provincial programmes, without preciuding the ability
of provinces to determine their own priorities. The
MTEF argues for the use of outcome measures, norms,
and standards. This will require time and improved in-
formation, but can be addressed incrementally if the
institutional constraints are taken into account.

If the provinces are appropriately funded for their
service requirements, the management issues for the
provinces include the need to ensure that the correct
priorities are being met (e.g. sufficient funding for pre-
ventative heaith care and less for inefficient bureau-
crats), that spending is efficient, and that outcomes
are met as defined in national policies or frameworks.

SECTORAL PLANNING

National departments may wish to develop norms
and standards for particular programmes with a view
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to promoting equity and development nationally. The
establishment of the MTEF and the transfer of block
“grants to the provinces raises specific questions refat-
ing to sectoral planning. ltis not clear now how sectoral
planning will occur, if atall.

Although the MTEF should be the mechanism by
‘which the financial consequences of such norms and
yandards are assessed, the extent fo which the ele-
:ments of sectoral planning could be accommodated
inthe MTEF is not clear. The sectoral priorities as seen
inTable 2 are generalised and notlinked to clear plans
‘or oufcomes.

The MTEF notes the need for the provinces to have
greater control over personnel, and their spending in
general. The favoured mechanisms to achieve this are
retrenchment tool and the extension of bargaining to
incorporate the provinces. Caution should be taken
against using a single tool fo solve a number of prob-
lems. While there are undoubtedly surplus personnel,
‘additional thought should be given to the potential im-
pact of retrenchment on service delivery.

.. 'Experience has already shown that retrenchments
are not a panacea, especially in the absence of man-
‘agement. Additional tools and a plan to fund retrench-
‘ments should be developed. Since many of the super-
numerary staff are inherited from the past, it may be
sensible for national government to fund the retrench-
ments as a one-off exercise, in a manner simifar to the
way the debt has been handled.

A TOOL FOR CHANGE

The MTEF is a useful framework which is limited
by the system in which it operates. itis therefore diffi-

cult to picture the operation of the MTEF as it may be
intended.

The MTEF has the potential to be a vehicle for trans-
forming the functioning of government, in particular to
bring budgeting and planning together in a general-
ised manner. The MTEF is going to have to shift from
being a monologue expressing the fiscal constraint, to
a dialogue which incorporates bottom-up plans and
sectoral policies.

This requires some changes to the institutions of
government to ensure that the right incentives become
entrenched as good governance in South Africa. For
this to occur, an immediate priority is to stabilise the
present system and focus on the achievement of out-
comes. B
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BOOK REVIEW:
COMRADES IN BUSINESS:
POST-LIBERATION POLITICS IN SOUTH AFRIC

By SIMON BEKKER
DEPARTMENT OF SCQCIOLOGY
UNIVERSITY OF STELLENBOSCH

A review of the book by Adam Heribert, Frederik Van Zyl Stabbert an
Kogila Moodley (Cape Town: Tafelberg, 1997, 239pp.)

fundamental predicament facing democratic

government is how to strike a workable bal-

ance between efficiency and equity - in eco-
nomic terms, between wealth creation and the reduc-
tion of inequality and poverty. It is this question, ac-
cording to the authors of Comrades in Business, that
emerges both as the primary challenge facing
post-apartheid South Africa and as the best context
within which to understand its politics. As the authors
putit;

“The central thread in our analyses revolves around
the dilemma [of] how to manage the inevitable politi-
cal pain of necessary economic reform .... by a politi-
cal system that promotes equality and egalitarian rights”
(189,190).

This conclusion is reached by interrogation - nine
‘important questions' commonly asked by influential
South African observers are posed and then discussed
one by one in seperate chapters. Common wisdom
assumptions about these questions are revealed and
tested against experience and evidence drawn from
numerous sources. Comparisons between South Af-
rica and countries in North America, Western and East-
ern Europe, and Latin America are systematically in-
troduced.

Conclusions are drawn with prudence - ‘'on the one
hand,' evidence suggests this view; ‘on the other hand,'
that view - prudence, accordingly, almost to a fault.
The chapters succeed, nonetheless, in guiding the
reader through these 'important questions’ to the pre-
dicament that the authors claim underpins South Afri-
can politics today. Readers interested in one or more
of these questions will find the relevant chapters both
informative and imaginative.

The 'important questions' revolve around two com-
mon views of South Africa. The first is of a society

deeply divided along lines of race and ethnicity. Th]
model implies that these lines of division predict which .
primary identities South Africans experience, how they
vote, and how they mobilise when the need arise:
The second view is that of a society governed by th
will of the people in which the state acts by popul:
majority mandate and thereby intervenes to achiev
the welfarist ends identified by these majorities.

If we look carefully at how post-apartheid Soui
Africa was established, argue the authors, and ho
politics are currently being conducted, we are able t
show that both these views of South Africa are wroni
Rather, we need to reveal the critical institutions that
fashion politics. Once this has been done, it will b
clear, in their words, that:

“The state is neither an agent of capital nor labo
but attempts to reconcile their conflicting interests.
This...makes South Africa a pragmatically united rath
than a deeply divided society. The projection of dee
ethno-racial divisions overrates appearance atthe e
pense of underlying forces”(158).

And, they add, the underlying forces are trapped in
the iron grid of the liberal global market economy. -

Accordingly, in an historical chapter asking whether:
apartheid can fruitfully be compared to Nazism, race
relations in South Africa are found to be much less.
fraught with tension and conflict than has generally.
been assumed. This is an important reason why apart-
heid was able to liberalise itself - which was not the:
case with Nazism.

In the same vein, the authors argue that voters tak-
ing part in the national and provincial elections of 1994
and the local government elections of 1995/6 did not.
vote with their ethno-racial hats on. Other interests pre-
dominated, the outcomes notwithstanding. Accordingly,
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the only miracle that may be attributed to these elec-
tions is that they were able to be planned and executed
under the turbulent circumstances prevailing at the time.

-*= Underlying these arguments is the question about
how, against all odds, the reasonably peaceful politi-
| transition itself was possible. In a chapter on how
gouth Africa “talked itself through a revolution,” the
sticcess of the negotiation process is explained not only
in terms of well-known preconditions but also as the
result of a set of unique characteristics: the personali-
ties of the political leaders, the varying skills of the ne-
gotiators, and the singularly undemocratic nature of
parts of this process of democratisation.

. What of politics as they are
gurrently being conducted in the
country? Though formally a liberal
and non-racial democracy and for-
mally a nation-state, the society
has only begun its journey down

aristocracy'.
Transition weakens rather than

strengthens the state at the begin-

ning of this journey, Institution-building and delivery are
herefore critical. They ought to precede nation-building
naculturally diverse society, since itis extremely diffi-
cult to design constitutional provisions which will bal-
ance the building of a nation against allowing linguis-
ic, educational, religious and ethnic diversity to flour-
sh.

Itis a blessing that the doctrine of nonracialism is
held in such high esteem by the ANC/SACP alliance.
This party, in fact, is supported by a majoritarian vot-
ng bloc determined through ethno-racial 'demography’
and this too is a "blessing in disguise as long as it al-
ows the strongest ethno-national group to extol
-“nonracialism.”

The authors readily acknowledge the many pitfalls
along this road, the ANC's inability to treat the IFP as
~@n opposition party, in particular. They admit that both
tate and political institutions are weak when meas-
~Ured against the standards of a modern liberal democ-
~racy.

They then turn to the economic institutions of South
‘Africa, a country they typify “as a complex industrial-
~ised society.” Their arguments are succinct - success-
fultransition in South Africa was “greatly facilitated by
the vast resources at the disposal of the state and the
private sector-led economy” (184), to the point that one
Can speak of a “purchased revolution”. Without these
institutions and their productive capacity, the fledging
liberal democracy and nation-state would not even have
been on the road.

Secondly, the authors address corporatism -

he struggle has changed
and this underclass stands
in potential party-political op-
position to the 'liberation

“business-union-state relations” - which, they argue,
“guarantees...in the decisive economic realm...the con-
sensual type of democracy that simple majoritarianism
tacks in the political sphere” (158). In short, it is the
economic institutions that will support and guide South
African society on its journey.

Here too, revealing prudence, they admit to con-
straints and pitfalls as the global market economy re-
quires domestic policies that promote growth and fis-
cal conservatism, thereby revealing socialist democ-
racy to be a wish rather than a reality. The ANC con-
tains centrifugal interest groups and will probably frag-
ment after the 1999 national elections. Most impor-
tantly, many of the new black elite - comrades in busi-
ness - have been visibly seduced by
capitalist greed and are, accordingly,
losing the moral highground of strug-
gle politics.

This last point leads them to pre-
dict that the ANC “has sown the seeds
of its own disintegration” since popu-
list, socialist and traditionalist interest
groups within the organisation will increasingly not be
able to stomach the “filthy rich” lifestyle of many of
their erstwhile leaders.

These weaknesses notwithstanding, the primary
argument of the book remains. The political and state
institutions, supported by robust corporatist institutions
of the economy (which bind black and white together)
face a dual task - to reform the economy so as to cre-
ate wealth by locating it within global market require-
ments, while appeasing the expectations of the black
underclass.

This reveals the fundamental predicament of the
ANC: how to reform without losing the support of this
underclass to another political party which would em-
bark on socialist andfor populist and/or Africanist pro-
grammes to the long-term detriment of all. The strug-
gle has changed and this underclass stands in poten-
tial party-political opposition to the “liberation aristoc-
racy.”

In short, the authors argue, itis the democratic rules
of the party-political game and the economic rules of
the international market economy that will dictate South
Africa’s future. These are the institutions that really
count, not the ethno-racial cleavages of a deeply di-
vided society nor the struggle ideology of people’s
democracy.

There are, of course, defects in the evidence pro-
vided in support of these arguments. The main one
relates to the economy. The political pursuit of equity
is deeply influenced, if not largely controlled, by the

economic pursuit of wealth. Even though arising fide
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rr'.x.ay.not tift atl boats, it certainly comes to the aid of a
government in pursuit of the reduction of inequality
and the alleviation of poverty.

Conversely, the longer the stretch of beach, the
fewer fish there are to net and to distribute, and the
greater the likelihood of government being forced
onio undemocratic paths. Analysis of the recent per-
formance of the South African economy - its growth,
the ‘jobless’ nature of that growth, capital outflows
and inflows, its image in the global economy, and its
macro-economic policy environment - would reveat
evidence critical to any assessment of the country’s
present and future politics, particularly when these
are expressed within the model the
authors use.

In particular, the South African
space economy, located as it is
around three pivotal metropolitan
areas, raises important political
questions. Does this space economy promote the
devolution of powers to provinces (or cities)? Does it
do so on a uniform basis to all provinces or on a
differential basis te provinces which are better-off and
worse-off? What are the possible consequences
ofthis have provincial party formations? In short, it is
not only economists but also political scientists that
ignore the space economy at their peril.

In conclusion, the primary weakness of the work
as a whole is theoretical. The book is not really a
book at all but rather a collection of essays integrated
together after the fact. Except for the first chapter on
ethno-nationalism in a global context, which is weak,
each 'important question' is skilfully analysed as a
subject on its own. The integration takes place by
viewing South Africa as facing the same institutional
predicament as the new industrial liheral demaocra-
cies in the Americas and on the Mediterranean rim.

This comparative approach is deeply flawed.
South Africa is on the African continent. 1t is not a
complex industrialised country, it is semi-industrial-

South Africa is
pragmatically united

through corporatism.

ised. It is not pragmatically united through corpor:
ism binding the state, labour and capital together *
diffuse and suspend class warfare”, at best, this pra
matic union binds one half of its inhabitants into i
alliance. The other half - the “underclass”, as the'a
thors put it - find themselves outside the institution
framework the authors paosit as their primary the
retical context.

Recent work on South Africa has argued that ha
of its population (those who speak little or no English
who hold to animist or African separatist Christiari b
liefs, who canform to customary law, and who h
down no fixed employment in the formal economy
reveal more parochial identities and act within mo
particularistic institutions than
those needed for a liberal- dema
cratic political culture. This grou
ing may even be located beyo
civil society, if this is taken in a st
sense.

not

Both Jean-Francois Bayart and Rabert Kapian
have analysed such communities in Africa and As
The implication is that members of this grouping are
creating for themselves a new way of life, new socia
capital, that is neither integrated into, nor pragms
cally united to, the emerging industrial liberal dem
racy. Being beyond civil society, they are opting_7
terms of democratic politics - for exit, rather th
legitimacy or voice.

This model suggests that the political challenge
lies in the incorporation of this grouping into civil '_
ciety itself rather than into one or other existing of
future political party, and that the primary divide in
South African society is neither racial nor class-based
but cultural. '

Unless the educational sector and the economy are
abie to include members of this grouping into the
citizenry and the formal economy, half the society wil
continue to journey down a separate extra-democrati
road on which political parties do not tread and where
voting does not matter. B '

INDICATOR SA

Economic MONITOR "
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SCHOOLS IN BLACK AND WHITE

By KAREN MAC GREGOR
SUNDAY INDEPENDENT

Are educational standards dropping? in white middle-class schools,th
are probably not. Standards in poor black schools are already so lo
that it is difficult to imagine them declining further. Policies to improw
black education are sound, but so poorly implemented that they are likel\

to take decades to take effect.

he future of state schools is a hot topic for

middle-class South African parents. The con-

sensus, among whites and Indians at least,
seems to be that a rapid decline in standards is inevi-
table. There is a veritable litany of woes: growing class
sizes, the exodus of top teachers, poor matric results,
lack of discipline, educational decay, and lack of fund-
ing and resources.

Government policies are interpreted as lowering
standards at state schools. The fear is that the redistri-
bution of resources will cause centres of 'excellence’
(formerly white and Indian schools) to be neglected,
while failing to improve impoverished African schools.

Is this really the case? While there is room for con-
cern over the future of ‘middle-class' state schools,
there is little evidence that educational standards are
seriously threatened. Unfortunately, African schools re-
main poor, chaotic, and sub-standard, with government
efforts to improve them hamstrung and likely to take
decades rather than years.

For the purposes of this article, it will be assumed
that standards are acceptable in schools which oper-
ate efficiently, have the necessary resources,
well-qualified teachers, parents who are supportive,
and pupils who learn in ways that improve their knowl-
edge, skills, and ability to think. All these things con-
tinue to happen in wealthy state schools.

African schools are mostly in a mess, but unfortu-
nately, they have been for decades. Standards are
generally so low it is difficult to imagine how they could
decline further.

TWO TYPES OF SCHOOLS

Four years into democracy and an African National
Congress-led government, meaningful comparisons
between African and formerly white, Indian or coloured
schools are still not possible. Resources have been

P

directed from the latter towards the former, but thi
has only occurred recently, has been hamstrung b
budgetary constraints, and has not yet made a di
cernible difference,

In any case, the resources available to be redistrib
uted are minimal after teacher salaries, which gobble:
up around 90% of the R40 billion 1997-98 budget, hav
been paid. With formerly privileged schools largel
making up subsidy losses by charging fees, the ga
between the formerly privileged and disadvantage
sectors remains huge and is likely to remain so for the
foreseeable future. '

in the Sunday Tribune (1997), Jonathan Janse
noted growing disparities between privileged and poor
schools. He believes the ability to draw on expertise - .
and assistance is what is widening the gap. Privileged -
schools have been able to employ teachers, draw on -
educated parents to help access private resources,
and find ways to do better with fewer resources. Mean-
while in poor schools pupil numbers are increasing at -
the same time as the system is losing teachers. .

DISADVANTAGED SCHOOLS

South Africa had 12 053 266 pupils in 1996, ac- -
cording to the government’s School Register of Needs -
Survey (1997). The highest enrolments were in -
KwaZulu-Natal (2 630 950), the Eastern Cape (2231
865) and the Northern Province (1 934 101). There
were 27 864 schools, 69,9% of them primary, 19,6%
secondary, 8,4% combined, and 1% special schools.

By far the largest number of pupils are in African
schools, so for the vast majority of South African chil-
dren, the school experience remains one of crowded
classrooms, lack of books and basic facilities,
ill-qualified teachers, missed lessons and rote learn-
ing. Quality varies greatly between schools but is gen-
erally very low, with achievement depending largely

o
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on the abilities and commitment of a few senior teach-
arsand the school principal. The preconditions for qual-
jty education simply do not exist in many African
‘f‘lj““schools.

. ""The Needs survey revealed that one in four of the
" “gountry's schools have no water, only 43% have power
* andone in three have flush toilets. There is a shortage
057499 classrooms, more than a million children need
" 4 desk and chair and 17 000 telephones are needed
. nationally. Many school buildings are in a weak or very
“weak condition. While 62% of schools have adequate
Ligtationary, only 48% have adequate textbooks, 73%
- lhave no learning equipment and 69% have no materi-
Hals:

 TEACHERS AND STUDENTS

‘ More depressing are the prospects for many Afri-

can schools achieving two other preconditions for qual-
ity’~ good teaching and learning. The quality of many
of South Africa’s 350 000 or so teachers is a major
probiem for disadvantaged schools.

The previous government made little attempt to en-
courage good teaching in black schools. Many teach-
ers - themselves the products of poor schooling - are
under-qualified, and the qualifica-
tions they do have are question-
able. The government commis-
sioned national teacher educa-
tion audit was highly critical of
most teacher colleges.

Teachers are attempting to
improve their qualifications. A
survey by the South African In-
stitute for Distance Education in
1995 revealed that one in three teachers - 130 000 -
were upgrading their qualifications on distance educa-
tion courses. African teachers comprised 86% of these
students, The survey found, however, that most
courses were outdated and of 'exceptionally poor’ qual-
ity - generally so bad that teachers emerged no better
than they were before. In addition, the report predicts
that the rapid expansion of distance courses would in-
cur enormous costs to the government, which subsi-
dises public courses and has to pay graduating teach-
ers higher salaries.

poor' quality.

Poorly qualified teachers impact on the educational
experience of pupils. But that’s not where the story
. ends. While many teachers are dedicated, many oth-
ers are not: studies have found alarmingly high levels
of absenteeism and lack of commitment among teach-
ers, due to factors such as low maorale, poor training
and moonlighting to supplement salaries.

Lack of discipline among pupils in many African

n 1995, one in three
teachers were on dis-
tance education courses.
However, mast courses
were of ‘exceptionally

schoois is also chronic and reflects a wider societal
breakdown. In its report in 1997, the Gender Equity
Task Team in the national Department of Education
described gender inequity and violence as rife at all
levels of the education system, reflecting the endemic
violence in the broader society.

The influence of the outside environmentimpacts
on pupils in other ways too. For example, domestic
problems in poor families, difficult living conditions, the
obligation of pupils to do domestic duties, and the of-
ten total absence of a culture of learning: all contribute
to the challenges pupils face.

None of these conditions are new to disadvantaged
schools, their pupils and their teachers. The task of a
democratic government is to tackle such problems co-
herently over time. New school policies attempt this
difficult task, and have been widely accepted as sound.
More serious is the inability of most provinces to im-
plement policies and deliver improvemenis to schools.

NEW POLICIES

The main post-apartheid education policy is the
South African Schools Act, which came into effect in
January 1997. In it, the government fries to improve
education quality and ensure constitutional rights
through two major thrusts. The first is
devolving educational powers from the
state and schools to parents, via gov-
erning bodies. The second is enabling
schaols (and parents) to exercise
greater discipline over teachers and

pupils.

These aims are described in terms
of partnerships between the state,
schools, parents, teachers and pupils,

who are expected to work together in governing bod-
ies to ensure the smooth and disciplined running of
schools. A teachers’ code of conduct was drawn up
by the South African Council of Educators, and is en-
forced in the Act.

New governing bodies have a wide large range of
responsibilities. Among them are running schoal fi-
nances, recommending appoiniments, deciding on
admissions, fanguage, and religious policies, and con-
trolling the school’s property and grounds. Govgrning
bodies are also eligible for additional powers - includ-
ing paying for services, buying textbooks, material and
equipment, and deciding the extra-mural curriculum
and choice of subjects - if they can show they have the
necessary capacity.

Both thrusts were aimed primarily at African
schools, where parental influence was marginal and
poor management and lack of discipline are severe.
However, governing bodies were only elected last year
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and begin operating fully this year. They have also im-
pacted minimally on 'middle class' schools, where gov-
erning bodies aiready enjoyed substantial powers and
discipline is not generally a problem.

Two other major policies are worth mentioning. The
'Culture of Learning and Teaching Campaign' (Cult) is
targeted mostly at poor schools. The campaign aims
to instil key educational values - discipline, application,
determination to succeed, mutual support and com-
munity ownership - into 'popular consciousness' in an
effort to improve education.

More directly, Cultis trying to in-
volve the private sector, unions, civil
society, parents, teachers and learn-

Many farmerly coloured

chools are filling up

The explanation is likely to be found in apartheid
policies, which separated races geographically as well
as generating huge income disparities - whites the
richest followed by Indians, coloureds and Africans,
African families were banished to outer city areas, while
Indian and coloured families were parked in ‘buffer’
suburbs between fownships and wealthy white sub-
urbs. Presumably, such racial dynamics will decline as
South Africa’s rapidly transforming socio-economic
profile stabilises, and residential areas begin to reflect
income as opposed fo race.

The demographic shift in for-
merly privileged schools has enor-
mous social, economic, and educas-

ers in projects funded jointly with
public and private money that, for
example, build classrooms, refur-
bish schools, conduct capacity
building, get teachers back into
classrooms, combat crime or raise
school funds. So far Cult has had
minimal impact.

'Curriculum 2005', launched with

with African pupils, Indian
schools with coloured pupils,
and white schools with Indian
pupils. White children espe-
cially, but notexclusively, are
trekking into a burgeoning
number of private schools.

tional implications. Among other
things, it is encouraging racial inte-
gration. Less public money and
more children in middie class
schools are placing pressure onre-
sources, leading to fee hikes and a
greater flow of private money into
state schools. New policies and cul-
tural integration are changing the

Grade One pupils this year, is aimed

at improving education quality in all schools. This policy
subsumes traditional subjects into eight broad learn-
ing categories, and introduces new 'outcomes based'
ways of learning, stressing the ability to think and work
in groups over content and rote learning.

While there is wide agreement on the principles
behind Curricutum 2005, there are grave doubts about
whether teachers at poor schools will be able to de-
liver a totally new way of teaching. Of all the new poli-
cies except funding, however, Curriculum 2005 should
have the most impact on formerly white, indian and
coloured schools where, over time, it is likely to revolu-
tionise the curriculum.

FORMERLY PRIVILEGED SCHOOLS

There has been a noticeable - and predictable -
demographic shift in formerly privileged schools. Up-
ward social aspirations have translated into educational
musical chairs. Since the early 1990s, when state
schools began admitting children of all races, formerly
white, Indian and coloured state schools have turned
into solidly middle-class institutions catering for any-
body who can afford them.

Nobody wants to talk about it, but education ob-
servers have noticed an accompanying trend: many
formerly coloured schools are filling up with African
pupils, Indian schools with coloured pupils, and white
schools with Indian pupils. White children especially,
but not exclusively, are trekking into a burgeoning
number of private schools.

nature of education. Tiny private
schools are springing up everywhere,

WHITHER THE GOOD SCHOOLS?

It could be argued that the state should try to pro-
tect middle-class schools in South Africa. Itis, in fact;
trying, though politically rather than financially, one
hastens to add. Since poor schools, damaged by dec-
ades of deprivation and apartheid policies, are gener-
ally not producing well-qualified school leavers, and
since the private sector is still tiny (although growing),
it will be the established good schools of the state sec-
tor that will continue to provide the crucial skills South
Africa needs.

Pragmatism persuaded the post-apartheid govern-
ment to let schools charge fees, thereby allowing a
flow of private money into education. And it was prag-
matism, as much as constitutional obligations or the
threat of court challenges, that persuaded the govern-
ment to continue allowing state schools to employ ad-
ditional teachers with private money obtained through
fees.

This decision - vital to schools wanting to keep class
sizes down and offer a range of subjects - was taken
last year against strong opposition from within the gov-
ernment, as well as from teacher unions concerned
about continuing education inequities and lack of un-
ion guarantees for privately employed teachers.

There are many arguments against class-based
education systems, but they are a reality worldwide.
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Parents send their children to the best schools they
can afford. The desire for a good education, leading
to greater economic opporfunity, appears to be the
main reason why black parents with enough money
are taking their kids out of township schools and send-
ing them - often long distances - to schools in formerly
white, Indian and coloured suburbs.

The flight of many white and Indian kids to inde-
pendent schools is more sinister, based at least partly
on racism, perceptions of declining standards and fear
of change. However, for most children independent
education is still not an option. Parents are hard pressed
to raise the money - fees at established schools range
from R6 500 to R18 000 a year - and there are, in any
case, not enough schoals.

Mark Henning, national director of the Independ-
ent Schools Councils, points out that
while the number of private schools
has doubted to more than 1 000 in
two years, most of the new schools
are tiny, He estimates the number
of places in the private sector to
have risen by only around 10 000 -
to 240 Q00 in all - and he doesn't
think the sector will grow to beyond
3% of all schools. Thus, most middle class children,
and virtually all poor children, will remain in state
schools.

down.

Itis too early to judge the overall impact of political
and demographic changes on educational quality in
middie class state schools. However, education experts
believe it varies between institutions and areas: some
formerly Model C, Indian and coloured schoals are thriv-
ing, others are not. Henning believes perceptions of
declining standards in formerly privileged schools are
largely unfounded, and that parents will “rally around,
pay fees and work actively to make sure schools work”.

THE MATRIC DISASTER

Matric results are one measure of standards. Last
year’s 7,6% decline in the pass rate - from 54,7% in
1996 to 47,1% in 1997 - exacerbated fears that stand-
ards are dropping, including those in middle class
schools. The proportion of pupils achieving university
exemption was 12,4%, down from 15,6% in 1996.

But there were also more ‘As’ achieved than ever
before, mostly from suburban schools, which implies
that their standards are rising. Itis more likely that the
poor marks are a result of changes and improvements
to the matric examinations process itself, that more
‘As’ reflect longstanding qualitative differences between
poor and privileged schools, and that the matric re-
sults tell us little about what is going on in wealthy sub-

S chools are no longer draw
Ing only from local commu-
nities. The concept of the neigh-
bourhood schoot has broken

urban classrooms.

Glen Fisher, education and training director for the
National Business Initiative, believes the 1997 results
do not reflect a drop in standards but at last reflect real
performance: the way the exams operated previously
masked problems.

Henning notes that the suburban state schools cop-
ing the best are those in more affluent areas, which
have been able to raise fees, retain good teachers,
keep parents involved and employ staff with private
funds to maintain class sizes and subject range. Such
schools are confident that they can maintain stand-
ards.

MORE STUDENTS, LESS TEACHERS

Some schools have been overwhelmed by increas-
ing class sizes and difficulties col-
lecting money. The greatest prob-
lems are being faced by schools
where there are dwindling numbers
of children from reasonably well-off
homes, making it difficult to raise
fees and rally parental support.
Some schools, Fisher says, are
also battling to cope with the pace of change in terms
of student populations and staff turnover. Where
change has been very rapid, schools have struggled
to maintain stability and standards.

Changing student population has another implica-
tion, Fisher says. Since many black children in subur-
ban schools are still travelling from townships, schools
are no longer drawing only from local communities.
The concept of the neighbourhood school has broken
down. Schools are no longer servicing an identifiable
population of parents who share the same values,
which may cause problems as yet unknown.

The main pressures on formerly privileged schools
in the past five or six years have been growing pupil
numbers and, at a time of declining state funding, the
related need for more resources.

Schools previously funded for classroom ratios of
25 or 30 pupils per teacher have had their teacher quo-
tas cut back, in line with the state’s intention to aim for
ratios closer to 35 to one in secondary and 40 to one in
primary schools. This aim was abandoned by the na-
tional Department of Education in December 1997,
when provinces were given the responsibility for de-
ciding classroom ratios.

Class sizes have been growing fairly rapidly in.privi-
leged state schools in the past decade. While there is
little evidence to suggest that bigger classes lead in-
evitably to declining standards, large classes do place
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teachers under considerable pressure. The choice has
been either to employ teachers using private funds, or
to cope with larger classes. The Schools Act urges
schools to raise funds to improve educational quality
by, among other things, employing additionai teach-
ers; indeed, says the education department, it is the
duty of school governing bodies to do so.

The Department also points out that the classroom
ratios are guidelines for teacher numbers at schools.
Not all classes have to have the same number of learn-
ers: some subjects require small classes, while in oth-
ers classes can appropriately be larger. The Depart-
ment is encouraging neighbouring schools to combine
classes in subjects taken by small
numbers of pupils.

Formerly white, Indian and col-
oured schools lost a lot of good
teachers in the Department’s disas-
trous voluntary severance and rede-
ployment scheme, which aimed, but
failed, to achieve a balance of
teacher numbers between privileged
and poor schools.

However, there are many good teachers left in privi-
leged schools, Henning argues, and with some flex-
ibility in the teachers they can employ and the salaries
they can pay, it remains possible for schools to keep
or attract good teachers.

NEW INTEGRATION

Resource requirements have been increased, in
senior schools especially, by the need to support Eng-
lish second-language pupils coming from disadvan-
taged schools. This pressure is easing as more black
children enter privileged schools at an earlier age.
Some wealthy state schools have argued that, rather
than standards dropping to accommodate disadvan-
taged students, the opposite has happened: teachers
have had to become better.

After a rapid enrolment of black students in for-
merly white schools in the early 1990s, the proportion
of African children seems now to be growing much
more slowly and can be estimated at around 20 to
30%. Now at capacity and still drawing from local
households, the government appears to accept that
many middle-class schools appear to be covertly pur-
suing (illegal) admission policies that favour black kids
whose parents can afford fees and share similar val-
ues,

This presents a huge dilemma for a government.
On the one hand it is determined to pursue equity in
education, on the other it is reluctant to interfere di-

fter a rapid enrolment of
lack students in formerly
white schools in the early
1990s, the proportion of Afri-
can children seems now to be
growing much more slowly.

rectly in schools, place further pressure on good state
schools, or encourage a middle-class flight to the pri-
vate sector.

Henning, too, discourages a large scale drift to pri-
vate schools. He harbours grave doubts about the eco-
nomic viability of many new independent schools which
face huge expenses, and some of which may eventu-
ally have to close down. He also argues that wealthy
state schools inherited assets worth millions of rands;
sound infrastructures and strong governing bodies. By
contrast, many small new private schools have just
been built, lack basic resources such as libraries, and
achieve uncertain standards.

it would appear, then, that de-
spite the decline in funding, the
major difficulties experienced by
middle-class schools in the new
South Africa have been transi-
tional, and are easing. The gov-
ernment could clearly not continue
funding policies radically skewed::
in favour of white pupils. While the
drop in state funding is being sof- .
tened by rising school fees, it is likely to remain the .-
single greatest threat to standards in suburban schools *;
in the future.

FUNDING

Lack of money is the major problem for all schools-:
and all provinces. In the middle of last year Minister of -
Finance Trevor Manuel predicted an education
over-spend of R2,2 hillion in the 1997-98 financial year;
fuelled primarily by teacher salaries. Duncan Hindle, a
chief director of human resources in the national De-
partment of Education, described over-spending on.”:
personnel in education as a major crisis for the gov--
ernment.

important among the reasons for the crisis is an

agreement made in the Education Labour Relations
Council, which gave schoals the right to employ teach-
ers in line with pupil-ratio guideiines. This meant, firstly,
that well staffed schools which lost teachers under the
voluntary severance programme were able to employ.
new teachers up to their number entitlement - under-
mining possible savings from the 15 000 teachers shed
in the programme.

This problem was exacerbated by the Supreme
Court's Grove Primary School decision, which entitled
schools to employ teachers of their choice and not
accept teachers suggested for redeployment. Sec-
ondly, it enabled schools with high pupil to teacher ra-
tios - African schools - to employ new teachers. This
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shot up education spending, especially'in provinces
with large numbers of rural schools.

Hindle also describes the widespread “"double park-
ing” of teachers - where two teachers are employed in
one post - caused by the use of substitute teachers,
the large scale employment of teachers, and problems
with redeploying excess teachers.

. The provinces have been tied into the Council
“égreement, but do not receive sufficient funds to ex-
ecute it. At the end of 1997, the provinces tried to stem
spiralling staff costs by not renewing the contracts of
tens of thousands of temporary teachers. However,
they largely backed down in the face of union outrage
and concern that many schoots would open in Janu-
ary with too few teachers.

A QUESTION OF EQUITY

Salary problems are also perpetuating equity prob-
lems. Not only do privileged schools still have the best
énd most teachers per pupil, but those provinces fa-
voured by the former government remain much better
funded. Dr Mike Jarvis, director-general of education
for KwaZulu-Natal, points out that the Western Cape
receives twice as much money per pupil than
KwaZulu-Natal. If the two provinces were funded in
the same way, KwaZulu-Natal's education budget
would grow by nearly R6 billion.

With 90% of education budgets being spent on
teacher salaries (internationally the proportion is 80%),
it has been impossible to begin adequately resourcing
poor schools. To try to achieve greater equity, the de-
partment of education drafted 'national norms and
standards' policies that, among many other things, en-
courage provincial departments to target schools in the
poorest 40% of their populations for redress. It is likely
that this policy, as with most others, will take a very
long time to implement.

Policies aimed at improving education in poor
schools (while not undermining wealthy state schools),
lack of resources, and implementation problems have
combined to ensure that South African state school-
ing has not changed much in the four years since the
end of apartheid. African schools remain poor, chaotic
and sub-standard, with government efforts to improve
them hamstrung and iikely to take decades rather than
years.

Meanwhile, formerly white, Indian and coloured
schools - despite racial changes and resources pres-
sures - have mostly remained havens of reasonable
education for the middle classes. There is little evidence
to suggest that their standards are declining, though
the potential for decline exists. it will be up to the state,
teachers, parents and pupils to work together to en-
sure that the schools producing the bulk of South Afri-
ca’s skills remain able to do so in the future. B
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VWHY EDUCATION POLICIES FAIL

BYJONATHAN D. JANSEN
FACULTY OF EDUCATION
UNIVERSITY OF DURBAN, WESTVILLE

The recent matric failures are a direct result of bad policy. This arti
reviews, in general terms, the reasons underlying the failure of educatio

policy since 1994.

matriculants (52,9% of the total of 556 246 candi-

dates) would immediately lead to political costs for
the government in power. In some states, the political
head might resign in anticipation of being fired; in oth-
ers, immediate cabinet reshuffles might result; and in
many, urgent commissions of inquiry might be
launched. Yet in South Africa, the results of the 1997
matriculants seemed only to reinforce the state of gov-
ernment.

I n any respectable democracy, the failure of 294 254

A senior advisor to the Minister of Education cyni-
cally stated that he expected the decline to continue in
subsequent years, until the first graduates of Curricu-
{um 2005 emerge. The MEC for Education in Gauteng
insisted that 'systemic changes' were necessary be-
fore we could expect changes in the matriculation re-
sults.

While political appointees can be expected to de-
fend their jobs (rather than face unemployment in the
real world), the 1997 matriculation results merely mir-
ror the unmitigated failure of education policies since
1994; a failure that cannot simply be dismissed on the
basis of history, apartheid, resources or by that most
opportunistic of arguments, 'change cannot happen
overnight'.

POLICY BY DECLARATION

The failure of education policy is a direct resuit of
the over-investment of the state in the political sym-
bolism of policy rather than its practical implementa-
tion. Social policy carries a broader symbolic signifi-
cance than its simple technocratic ends; indeed, all
states use policy for purposes of legitimation. How-
ever, since 1994 it has been clear that the declaration
of education policy was almost always driven by politi-
cal imperatives to the exclusion of practical considera-
tions. Two examples from curriculum policy are illus-
trative.

Firstly, consider the cleansing of apartheid sylla-

buses shortly after Minister Bengu's appointmen
1994: within three months, a swift review of mo
100 apartheid syllabuses was completed. The er
sult? While cosmetic changes were made to ¢
syllabuses, most remained unchanged, and not
gle intervention was made to support or enable
minor changes to be realised in the classroom (J
1998a). ’

The political imperative to change one of th
dations of racist, colonial ideology - the apartheid
riculum - was understandable. This task ga
short-term political recognition for a Ministry bl_jb
chastised in the aftermath of the election.
non-delivery. But all this passed without any co
quences for the quality of teaching and learni
schools.

Secondly, consider the contentious introduct
Curriculum 2005 in Grade 1 classrooms in 1998.
highly sophisticated curriculum, based on first-v
assumptions about well-resourced classrooms
highly qualified teachers, is being introduced wit
the training and resources needed to enable suct
curriculum to be implemented in classrooms (Jar
1998b). ’

The belated recognition by the national Departm
of Education that far more time and resources
needed to give this curriculum a chance led fo a
ing down of implementation. Originally, both Grade
and 7 were targeted for 1998 implementation. Buf
the same time, officials could not politically afford
appear to be backing-down on this policy in the fa
of widespread criticism, and so Outcomes Based Edu
cation (OBE) for Grade 1 learners remains mandated

Again, understandable political considerations :
force an unworkable policy, even though the imple
mentation of Curriculum 2005 is likely to deepen in
equalities between white, privileged schools and black
under-resourced schools {Greenstein, 1997).

The problem of over-investment in the politics ©
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- policy is exacerbated by the fact that senior education
pureaucrats and ministerial advisers have little experi-
“ence of what happens inside classrooms and how
‘L schools can work to negate policy intentions. Indeed,
. geveral of these key personnel have their primary ex-
| perience in the civil service, pre-scheol education, trade
1 gnionism, non-governmental organisations, and as
: academics in universities . . . but not as teachers in
" real schools.

" (Understandably, many of the more senior person-
" nelin the first-wave of civil service employment after
« gpartheid are largely (though not exclusively) political
. 'appointees, not education experts. The collective
- mindset of these inexperienced per-
" sonnel has resulted in what | like to
. ¢all policy by declaration; that is, a
naive belief that the mere promulga-
/[ tion of policy (in the form of discus-
“'sion documents, Green Papers,
“"White Papers etc.) constitutes
‘change. There s little understanding
. of“the routes by which [policy] influ-
.rence is exerted or the kinds and de-
grees of influence that bear on class-

“room practice” (Knapp, 1997). tween.

'PERSONNEL PROBLEMS

-~ This general lack of attention to policy implemen-
tation strategies was compounded by poorly managed
palicy decisions, which created significant turbulence
in the education system during 1997. In fact, part of
the explanation for the disastrous matriculation results
was the turbulence which the state created in schools
last year.

Whether it was the cleaners’ strike in KwaZulu-Natal
or the teacher redeployment crisis in Mpumalanga, the
legal crisis on teacher employment in the Western
Cape or the temporary teachers’ crisis throughout the
country, it was clear that personnel policy decisions
were consistently undermined by inadequate political
sthanagement. Policy, rather than crafting consensus
- “oryielding more effective educational outputs, contin-
ues to undermine the learning environment in many
schools, including those well beyond the ambit of the
typical black, disadvantaged school.

As this article is being written, many KwaZulu-Natal
schools are closed on account of an angry reaction by
parents and their associations to the latest "staffing
guidelines faor mainstream schools,” which dramatically
reduces the number of teachers allowed in public in-
stitutions (Department of Education, 1998). The dec-
laration of a cold statistic on how many teachers to
employ given a certain 'learmer range' (enrolment num-

t is common knowledge

that in many, if nat most,
black high schaols, there will
be little formal teaching in
the first term, no teaching in
the final term and sporadic
teaching episodes in be-

bers) demonstrates that officials understand neither
how learners move within education institutions nor that
such ratios cannot be predetermined by classroom or
subject, given racialised residential patterns.

In short, white schools insisting on enrolling students
from the adjacent residential areas, not only keep their
schools mainly white, but also use the additional rev-
enue from hiked-up school fees and other parental con-
tributions to increase the gap between privileged and
disadvantaged schools. Yet the policy insists that the
net effect of this 'redeployment' is to benefit
marginalised schools. The credulity factor in policy is
staggering.

THE MAGISTER CHAOS

A further exacerbating factor is
the nature of the policy environ-
ment within which education offi-
cials work. It does not take more
than one hour's visit to Magister
Building in Schoeman Street, Pre-
toria (the seat of education policy
formulation) to realise that the bu-
reaucrats in that building function
under enormous political and
logistical pressures, with ostensible health conse-
quences for many of the persons involved.

Crisis management pervades these offices: a sen-
ior official, in the middie of working on curriculum policy,
is instructed to rush to Port Elizabeth or Durban as
last-minute substitute for the Minister of Education.
Another senior official frantically calls together a group
of outsiders in late November 1997 for one week of
separation from work and loved ones to prepare edu-
cation materials for the new Curriculum 2005, weeks
away from implementation in January 1998. Needless
to say, the quality of these materials is highly question-
able. And another official works through the night for
months on end to meet a parliamentary deadline for
one of the numerous White Papers to emerge from
Magister.

Ordinary bureaucrats face constant pressure from
political heads to respond to the multiple crises per-
vading the education system, without the long-term
policy deliberation essential for deeper transformation
in the nation’s schools. Time is managed poorly and
politically.

A LACK OF INTERVENTION e

While it is true that many problems in education
can be explained by the over-investment in the p_'o_l__
cal processes underpinning policy, itis the lack of pol
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cal intervention in the current chaos in schools which
deepens this crisis.

It is common knowledge that in many, if not most,
black high schools, there will be little formal teaching
in the first term, no teaching in the final term and spo-
radic teaching episodes in between. The first term is
typically absorbed in deciding on staffing complements,
finalising timetables, organising sporting events, wait-
ing for essential resources (like textbooks and station-
ery), dealing with admissions crises (too many students
show up for too few places) and the like. The final term
is devoted to examinations and the preceding weeks
serve as unofficial time-off for students.

Yet there are few, if any, political leaders who are
likely to insist on fuli-time attendance (let alone teach-
ing and learning) by teachers and learners for every
day of the school year. To be sure, the odd poiitical
speech or sporadic '‘back-to-school' pronouncement
might occur, but there are no political mechanisms
enforced to ensure that teachers, as state employ-
ees, meet their instructional obligations.

It could, of course, be speculated as to why such
intervention is not forthcoming - such as the role of
powerful teacher unions which have not put their col-
lective weight behind this issue, or the inability of the
state to access many black urban and rural schools
which have developed an almost impenetrable cul-
ture of resistance to inspectoral or supervisory ac-
tion since the student uprisings of the 1970s.

The point is that unless there is sustained,
high-level political authority which insists that state
employees teach or face specified consequences and
that learners remain in school or face some punitive

action (such as a fine to parents whose children gy
through city centres in mid-morning on a regulaf
school day), then we cannot expect the quality 'éf
black education to improve in the next century.

it should be clear that it is both impossible apg
undesirable to have policy which is devoid of poli:
tics. Political commitment is an inescapable compo-
nent of policy formulation and implementation. Statgs
everywhere invest political values and choicés
through policy.

However, when the short-term political gains fro
elaborate policy declaration override concerns about
making such policies work for those most
marginalised in the education system, then the policy
needs to be queried. In this context, the argiment
that only money is required to resolve our educa-
tional problems is a dangerous miscalculation of the
nature of education crisis, and bedevils possible rese:
lutions. B '
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THE TINKLE OF TERTIARY TILLS:
PRIVATE UNIVERSITIES FOR SOUTH
AFRICA?

B8Y DAVID BROWN
EDUCATION PoLicy UNIT
UNIVERSITY OF NATAL, DURBAN

The present system of public tertiary education is under assault by private
sector rivals, who have far more market savvy. De-racialised and propelied
on a wave of indirect subsidisation, are private universities finally

emerging in South Africa?

private tertiary sector has emerged steadily in
the last few years, as universities and
technikons no longer have the monopoly on
delivering tuition for tertiary degrees and diplomas. This
process has taken place in the midst of a difficult

seven-year period of legislative and policy lacunae in
the run-up to the new Higher Education Act of 1997.

The Act now finally grants a substantial and regu-
lated place to private initiatives. For example, they are
collectively represented on the Councii for Higher Edu-
cation and will be allowed to register formally with the
Education Department.

At this stage, private initiatives have yet to develop
into a fully-fledged private university system with highly
ctedible research and tuition facilities such as that of
the USA. Instead, the private sector, very astutely in
this incipient phase, has attached itself to the belea-
guered and heavily state-subsidised distance educa-
tion provider, Unisa, and offers full-time and part-time
tuition for its degrees.

Unisa finds itself in this situation because of its his-
torically uneven quality and low student success rate,
which have been heavily critiqued by independent re-
viewers. This new association allows the private sec-
tor to benefit from state-subsidised education, which
absorbs the bulk of the real costs of research, course
development, examination and teaching materials,

Initially, these attachments were informal, but with
the publishing of the Higher Education Bill, the private
sector and Unisa have now entered into formal agree-
ments. These were trumpeted by large advertisements
in the media as being in line with the intentions of the
new Higher Education Act.

All the present private groups under the umbrella
of Educor (Midrand Campus and Damelin) and
Advantech (Varsity College) offer tuition only - as a
result they take little responsibility for the content and
hence costs of the degree processes. Some observ-
ers argue that this comfortable symbiosis is tantamount
to state-subsidised privatisation, with existing tertiary
distance education providing a framework for private
sector initiative.

Support for these initiatives from government can
be seen in many ways, from the place given to private
education in the Act to the symbolic attendance of the
Minister of Education, Sibusiso Bengu, at Midrand
Campus’s degree awarding ceremony in 1996.

Some advocates of private education, such as the
chairperson of the National Commission for Higher
Education, Prof. Jairam Reddy, have gone as far as
to advocate the possibility of student subsidy being
given directly to students, so that their choices are not
confined to the state sector alone. This would amount
to a situation similar to that in the United States, where
disadvantaged students can obtain federal funding
while attending private institutions.

To add to their credibility, some of the private sec-
tor institutions offer international qualifications from in-
stitutions in the United Kingdom, USA and Australia.
In the area of technical and commercial diplomas nor-
mally offered by technikons, the private initiatives have
tied themselves to a host of certificate providers, both
local and international, offering everything from Insti-

tute of Bankers exams to cutting-edge qualifications in.. -

Information Technology.

Recent offerings include credible diplomas:in
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journalism, previously the preserve of technikons. Even
the state sector is now mimicking private sector initia-
tives: the offer of an MBA from the University of Wales
by a group of technikons is indication of the extent to
which the desire for credibility and international stand-
ing has gone.

Educor, the largest private grouping, boasts a stu-
dent population of 330 000 in its various educational
endeavours. Recent reports suggest that figures for
matric correspondence courses at Damelin (the long-
est established and most significant of the Educor sub-
sidiary companies) are up; they are thought to be grow-
ing in the face of the poor 1997 results.

Educational failure in the state system s clearly a
fertile breeding ground for private
sector initiative. Some private ini-
tiatives go so far as to boast of “liv-
ing on state failure.”

Few educational service sec-
tors have seen such rapid growth
inthe last two years. The new private tertiary initiatives
have moved from the periphery of tertiary education
into the mainstream in a very short time. Educor is
listed on the JSE and its shares have produced good
returns. There is clearly a great deal of money to be
made.

The state-subsidised universities adopied a rheto-
ric of privatisation nearly a decade ago, driven by the
transformation of tertiary education on a world-wide
scale, as well as the specific demands of South Afri-
ca's transformation. What they called for was the pro-
motion of income-generating' activities at universities,
in the form of contract consultancy activities, outside
research funding and working relationships with com-
merce, industry and government.

The first of these - contract consultancy - is an an-
archic and minimally regulated activity in which aca-
demics are involved by dint of expertise, and bring
unpredictable advantages and revenue sources to the
universities per se. The others are more clearly regu-
lated by the universities and can prove to be earners
for research purposes, but seldom provide substantial
cross-subsidy to central teaching activity.

Pressure has been put on areas of the university
no longer attracting subsidy-earning and fee-paying
students: some sections and department face closure
aor drastic downsizing. Simultaneously, fees have be-
come increasingly important as government subsidy
diminishes. Some solutions have been sought by the
'outsourcing’ of administrative services, where the pri-
vatisation of services has been accomplished either
by being put out to tender or left to ad hoc purchasing
decisions on an 'as needed' basis.

he market for degrees and
certificates is being effec-
tively deregulated.

Some services have attempted to become
income-generating activities in themselves, e.g. prin
units. In some institutions, the property of the univer-
sity has been handed over to private managemen
groups who manage and maintain the physical infra-
structure and allocation of space for a fee.

The objectis to establish an economic use (ie. rent)
for property, facilities and space at market-related value
for educational and research endeavour - in other
words, to bring the 'discipline of the market' to the edu:
cational process.

Previously, property costs were decided by admih,f
istrative fiat and subsidy formula. All of these meas-
ures have been directed towards downsizing a
cost-cutting, which will allow for t
survival of the institutions in the fa
of decreasing state financial comm
ment. In effect, the ground is bei
prepared for privatisation.

The trend for universities to ins
crease their potential to earn income through fees
rather than subsidy, is given impetus by the new High
Education Act. There is, however, no provision for the
full privatisation of existing state-subsidised univer.
ties. The state could, in fact, treat some of the univer:
sities and technikons as it has many other autonomous
parastatals and sell them off as assets.

The arrangements which Unisa is currently making
with the private sector would certainly accord with such
a possibility. Many such partnerships already cut across
state services, from welfare and health to defence. -

While research is the prized activity of all universi:
ties, the basic activity of both universities and
technikons is, and will remain, teaching. In this centra
activity the private sector looks set to presenta seri’
ous challenge to them. This will affect their ability to
earn fees from tuition, as the pool of fee-paying stu:
dents is mopped up by the private sector. The marke
for degrees and certificates is being effectivel
deregulated.

Although private sector efforts may seem limited
at this time, the example of Midrand Campus, which
has taken just six years to match the student numbers
of long-established institutions such as Rhodes Uni:
versity and the University of Natal (Pietermaritzburg)
both in existence for most of this century, gives one a-
sense of the growing potential. :

in the initial period of their development, private in
stitutions capitalised on the 'white flight' factor, as the :
difficulties of transition manifested themselves inthe -
form of riots related to a faltering interim financial aid
scheme for students who needed support.
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They are now able to draw on a non-racial aspirant
market that seeks these new institutions for a variety
of reasons, from the offer of free gym club member-
ship, to payment by instaiments (which few of the state
funded universities have been able to implement), to
the small staff-student ratios which permit quality tui-
tion.

No private sector initiatives can survive in a market
that is defined as anything other than non-racial and
make reasonable profits. This was discovered by South
Adrica’s private schools 17 years ago when many of
them desperately opened their doors as student num-
‘bers declined.

A highly refined sense of the emerging market un-
derpinned the capital outlays and the risk factors in-
volved in the establishment of this
private sector. Traditional university
management tends to portray this
competition as preying on social
fears. This is @ misconception. In
fact, the social profile of those
availing themselves of the private
tertiary sector does not refiect this.

In addition, the marketing strategies of the new com-
petition - for example, a discounting of tuition fees for
academic success and 75% discounts to students in
leadership positions at schools - simply outshine any-
thing which the older institutions can or will offer. Sim-
ple, practical measures in the market place have been
the basis of their success. The difficulties being faced
by the traditional universities have provided a perfect
context.

{n addition to attaching itself to Unisa, the private
sector has strategically employed consultants and aca-
demics from the state-subsidised institutions to teach
and develop their courses. They have provided lucra-
tive avenues for post-graduates to tutor, which far out-
strip the available offers by the traditional universities.

In certain courses, tuition is dominated by full-time
academics from the traditional universities trying to find
ways of supplementing their inadequate incomes. This
has sometimes created situations of embarrassingly
strong competition. Recently, the management of one
university discovered that a competing private Infor-
mation Technology degree with better offerings was
staffed substantially by the university's own academ-
ics.

There are changes in the nature of the employment
market which do not allow universities to sustain a
monopoly on supplying it. This is particularly true of
Information Technology, where the ability to retool is
critical and rapid changes may produce degree struc-
tures that overnight look redundant. Declining state
subsidy and the necessary capital outlays are not go-
ing to provide a match to private sector initiative.

he marketing strategies

of the new competition
simply outshine anything the
older institutions can offer.

This is happening on a world-wide scale; many uni-
versities in the USA, for example, have been forced to
contract out the teaching of certain technology courses
to private initiatives which run degree courses by dis-
tance education. Universities simply offer their names
to the degree - thus becoming reduced to the sale of
status certificates.

Interestingly, Educor has also moved into the field
of personnel placement. | would suggest that an in-
volvement in tertiary educational activities and human
resource initiatives by the private sector could see it
providing for a market which is steadily growing more
suspicious of the state-subsidised university.

The demands on the education budget in South
Africa are likely to be tremendous in
the future. Universities, which de-
pend heavily on state subsidy and
underfunded students, are going to
find itincreasingly difficult to capture
the market of fee-paying students
which the Higher Education Act di-
rects them to pursue. These students
are likely, increasingly, to vote with their feet in the di-
rection of better (private) educational services and en-
vironments.

This reality is already starkly evident in some uni-
versities, butitis a challenge which the historically "privi-
leged' and 'expensive’ institutions are now going to face
along with the rest. They are in competition with what
amounts to state-subsidised privatisation. They will
need state support to survive the changing market or
face the future as academic ghettos.

There is, in fact, very little tertiary activity not subsi-
dised by the state. The nature of subsidy is simply less
direct in the case of the emerging private sector.

Strategies to redefine the funding basis of universi-
ties and technikons, “proving that they are worth fund-
ing” (in the words of Trevor Coombes, Deputy Direc-
tor General of Education), are going to be a constant
preoccupation of their administrations for many years
to come. We await the development of fully privatised
universities in South Africa.

The announcement in January by Educor that itis
exploring the possibility of a fully established and reg-
istered private university confirms this. Adding this to
the not unrealistic boast from the Educor management,
that the established Universities were very keen to
establish relationships, reveals another facet to the
university dilemma., )

What Educor has understood and developed is a
newly emerging market. What the established uniy
sities are faced with is that they are neither
public and do not know which way they can g [ ]
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COMPETING INTERESTS OR
MISUNDERSTOOD REALITIES?
AFFIRMATION ACTION AND THE
UNIVERSITY OF DURBAN-WESTVILLE

By KIRU NAIDOO
DEPARTMENT OF POLITICAL SCIENCE
UNIVERSITY OF DURBAN-WESTVILLE

Many of the staff of the University of Durban-Westville were promlne
in the struggle against apartheid. There is now pressure on the sta
comprised mainly of Indians, to make way for the advancement of Afrlc
people. How is this delicate issue to be resolved?

he debate about affirmative action and related

issues has intensified since 1995, with the gov

ernment providing the legislative framework for
these deliberations. Proposed and enacted legislation,
including the Employment Equity Bill (which is currently
before Parliament), the Transformation of Higher Edu-
cation Act of 1997, the Basic Conditions of Employ-
ment Act of 1997, and the draft white paper on Af-
firmative Action in the Public Service, has been hotly
debated.

While the pre-1995 debate on affirmative action
tended to be overly sophisticated, the legisiative frame-
work has ensured that such issues are now debated
on the ground. Affirmative action is essentially about
creating access and equity for groups in society whose
entry and upward mobility has been hampered by ei-
ther prescription or omission.

The South African predicament of legislated racial
discrimination, and the tunnel-vision mentality that it
bred on the part of both oppressor and oppressed,
throws up some interesting contradictions. The focus
of this paper is the predicament of the University of
Durban-Westville (UDW) where there is the percep-
tion that Indians and Africans, as hitherto oppressed
black groups, have competing interests for affirmation
at the University. These interests manifest themselves
at two levels, which are the compaosition of the student
body and the racial diversity of the University’s staff.

A 'STRUGGLE' UNIVERSITY

The dilemma facing the University may be bette
understood through reference to its earlier history.
the conditions which gave rise to the tension:
apparent. The University had its origins in aparthe
grand ideology of separate development. Peopl
Indian origin were classified an 'Asiatic' race and w
compelled to accept the social placement that we
with such identification. The enrolment of UDW wa
restricted to students of Indian origin. The idea wa
create an educated elite who would cater for the ne
of 'their’ people.

Progressive forces within the Indian commu
urged a boycott of the institution, but gradually cam
to accept that it could be used as a terrain of strugg
against the apartheid state. The University has, for
greater part of its existence, been a hotbed of rad
activism, accommodating political strains as dive
as the Black Consciousness and the Congress Mo
ments.

Admission of students from other race group
which occurred in the rarest of instances, was by spe
cial permission of the Minister of Home Affairs. Up un
the mid-1980s, the student body remained almost e
tirely Indian, with no African students and only a han
ful of those classified white or coloured. The table re
flects the growth per race group of first-entry studen
between 1980 and 1996, showing the rapid rise inth
enrolment of African students after 1985.
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This table suggests that, while the University was
_able to meet its access objectives for students for
- the most part, its diversity profile in terms of staffing
" lagged behind. This inability to either attract, accom-
modate, or retain suitable African staff has been the
cause of some underlying tensions which are not
readily acknowledged by the University community.

When it comes to staff, the academic sector has
been historically dominated by whites and a growing
number of Indians who were able to acquire higher
degrees. At the administrative and service level, In-

-+ dians enjoyed preferential access to employment, but
-, were denied access to positions at the managerial
- or supervisory level.

Given this background, a significant number of
Indians employed by the University are of the belief
that national liberation means that they, whose up-
ward mobility has been hampered by restrictive leg-
islation and racist policy in the past, now need to be
affirmed. On the other hand, a critical eye is being
cast on the University’s inability to engage sufficiently
in corrective measures to redress the racial inequi-
ties created by the previous order. In other words,
the historic 'Indian privilege' of employment at UDW
must give way to a staff make-up which is sensitive
to the demographic profile of the region and the na-
tion.

While the University has made significant strides
in altering its 'Indian’ culture {the protection of which
was the singular mission of the University council in
earlier times), it still has a long way to go. In the aca-
demic sector, it has managed to attract a fair number
of African scholars to its staff, including both return-
ing exiles and those from other parts of the conti-
nent. Relying on the open market to determine who

is suitable for employment appears to have met the
twin objectives of redress and academic excellence.

TENSIONS IN HIRING

Suspicions do abound that, despite the Universi-
ty’s commitment to affirmative action, African candi-
dates do not necessarily have an edge, particularly
those competing for junior appointments. This is gen-
erally attributed to the composition of selection com-
mittees, which are usually overwhelmingly Indian. While
prejudice is not necessarily suggested, it is widely be-
lieved that a greater empathy for African candidates
would be forthcoming if there were a larger number of
African interviewers on the selection panel.

The selection committees are usually composed
of representatives of each of the University constitu-
encies, the dean of the relevant facuity, members of
the department in which the vacancy exists, and a
non-voting member of the Human Resources Depart-
ment. In the event of a more senior appointment, an
external expert from the field and senior management
may be represented.

In the administrative sector, where the attainment
of a stronger diversity profile has been much slower, a
measure of resentment may be discerned among a
significant proportion of the University's indian staff. it
is believed that affirmative action is intended to allow
Africans to enter employment higher up the ladder, thus
denying those Indians who have been in the system
the opportunity to progress.

This perception has not been subjected to any. cr,iti,f.' P

cal scrutiny, and therefore creates fe‘rﬁfe‘g‘r'ogrjd"fq
negative attitudes towards corrective a‘c‘ti‘qt‘i ,tg‘qe'\,{eio ‘
Promotion based purely on seniority is a form of en=
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tittement that cannot be acceptable at the University,
or in any other environment. Competition for upward
mobility has been misunderstood as a discrimina-
tory practice.

In any event, the entry of Africans into the admin-
istrative sector generally has been so minuscule that
it is statistically insignificant. Where vacancies have
arisen in senior positions in the administrative sector
over the past five years, they have either been filled by

optimally utilised to create spaces for affirmative ac:
tion. In the end, around 70 further persons were taken
onto the University payroll. The greater part of thi
number were junior Indian administrative staff, who
were deemed 'ad-hoc' appointees, contracted for p :
riods of several years. .

It emerged that the University was in breach of t
provisions of the Labour Relations Act of 1995, due to
the practice of continually renewing the contracts

ACADEMIC EMPLOYMENT BY RACE 1997
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internal candidates or non-African appointees from
ouiside.

The University cannot be accused of bad faith in
this regard as, in every instance, the accepted proc-
ess of advertising vacancies in widely available media
was adhered to. Suitable African candidates were not
available to fill these positions for a variety of reasons,
ranging from a restricted pool of candidates to univer-
sity scales not being able to compete with the appeal
of the private sector, where such individuals are in high
demand. The table below reflects University employ-
ment by race and gender in all categories.

RETRENCHMENTS

In 1997, the University embarked on a process of
awarding voluntary severance packages (VSP) to staff
in the administrative sector. A total of 245 persons
availed themselves of this opportunity. The bulk of re-
cipients were Indians with a small number of whites
and Africans. The Africans were largely from the Cam-
pus Protections Services.

The VSP system, although made available at tre-
mendous financial cost to the University, was not

temporary workers. The University was therefore
forced to employ the workers who fell into this'c

egory. As a result, it appears that human resource
development policy at the University has been wa
ing. Indeed, this is the one area in which the University
must develop greater foresight if its affirmative action
priorities are to be achieved.

There are a number of challenges facing the H
man Resources Department ranging from its structure
and composition, to its vision for training and develo
ment. One of the most startling shortcomings in thi
regard is the lack of an affirmative action officer.to
drive the social redress policy.

BROAD TRANSFORMATION FORUM

The University management has hitherto not gra
pled with the issue of affirmative action in any tangible -
way, despite the commitment in its employment code -
to give preference to persons who have not had previ--
ous access to university employment. This is despite a:-
plethora of documentation, fora and debate spanning
more than a decade, in which a number of University
constituencies have had intensive input. '

Among these is the Broad Transformation Forum,
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which was spearheaded by the staff of the Combined
' Staff Association (COMSA) early in the decade. Fora
of this type have floundered, given the variety of diffi-
_culties that have plagued the institution in recent years.

. The recent appointment of a vice chancellor for a
five-year term has allowed for a fair measure of stabil-
ity to return to the University, and there is now a firm
commitment to meet the transformatory objectives
identified earlier this decade. Vital leadership on trans-
~formation is now likely, given the Vice-Chancellor’s
“articulation of an 18 month timetable for meeting
far-reaching transformation objectives. '

[tis expected that a Transformation Forum, which
- isidentified as an important vehicle to implement the
- provisions of the Higher Education Act of 1997, will

- tackle a range of issues that impinge on transforma-
“tion. This Forum will, however, not be in a position to
address all of the University’s concerns around affir-
mation action and itis vital that other formations emerge
with the specific agenda of transforming the Universi-
ty's diversity profile.

If the University does not move fast enough to ad-
" dress affirmative action issues, it will be caught off
* guard by the provisions of the Employment Equity Bill,
which is expected to be piloted through the legislature

+1 this year.

Given the slow pace of transformation at the Uni-
versity, it is apparent that the affirmation action di-
mension of UDW’s transformation may well be a more
traumatic process than many imagine. it will be diffi-
cult to balance the fears and concerns of existing,
particularly Indian, staff, with the tremendous pres-
sures on the University to meet the challenges of
access and equity.
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SOLIDARITY AND SURVIVAL.:
MIGRANT COMMUNITIES IN SOUTH
AFRICA

By MARION RYAN SINCLAIR
CENTRE FOR SOUTHERN AFRICAN STUDIES

Are migrants forming communities of their own in South Africa? Recent
studies paint a picture of foreign young men banding together againsta .
hostile environment, but eager to return home at the earliest opportunity,

hile increased immigration has attracted
much academic and public attention in re-
cent years, little research has been directed
at understanding the dynamics of community estab-
lishment and identity formation within new migrant
populations. Given that South Africa is newly aware of

the relevance of group identity to social harmony, this
represents a significant oversight.

This short paper seeks to develop our understand-
ing of how foreign communities develop, function and
refer to themselves, drawing on results of a recent
survey undertaken by the Centre for Southern African
Studies (CSAS). This involved interviews with
thirty-nine migrants in the Gauteng region over a pe-
riod of four months, from May-August 1996,

Studies by other researchers in South Africa were
also utilised, including research conducted by Maxine
Reitzes (Centre for Policy Studies); Alan Morris {Uni-
versity of the Witwatersrand), the Cape Town Refu-
gee Forum, Sechaba Consultants and Fion de Vletter
and Associates (the latter two being conducted in con-
junction with the IDASA Southern African Migration
Project). The experience of migrants as individuals and
as community members forms the backbone of the
paper.

The relevance of community membership to social
identity has been debated at length in identity theory.
Many theorists view engagement and investment in
communities as a central factor in identity formation
(Gold, 1992; Nielson, 1985; Nagel, 1986). While the
systems of internalisation and identification with a larger
group are obviously significant, the processes whereby
they are achieved are unclear.

For discussion purposes, the establishment of com-
munities and the subsequent emergence of commu-

nity identities are understood here in terms of a number
of broad processes: the formation of communities .
through networking, the sharing of common ground or

the intentionat creation of community space, and com-
munity consolidation.

NETWORKING

Networking, defined here as influence and encour-
agement between home and satellite communities, is
central to the success of community formation and
community consolidation endeavours in an adopted i
country. i

For years international and local researchers have - -
been occupied with the notion of international network-
ing as a precondition for migration, and in the South-.* -
ern African region there appears to be some evidence
of a link between networking and (particularly) illegal :ﬁ;
migration. e

While this research is as yet inconclusive, the inter-
views conducted by the CSAS appear to corroborate
the notion that networking facilitates, even increases, - |
migration. Of the sample surveyed in this study, 62%: -«
of respondents had prior contacts in South Africa and .
had been informed about the easiest ways to enter
the country and to find employment.

Many had maintained their interactions with their
earlier contacts and clear patterns of symbiotic rela-" . -
tionships were evident in the interviews. For some, the
contacts who had arrived before them had come to
assume figures of authority, and gave some structure
to an otherwise ambiguous community formation.

As one person said: “He [his contact] is now my
father and [ am his son. We have become a family”.
Prior network refationships frequently remain impor-
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tant, and may evolve into close inter-personal depend-
encies.

Given that the sample represented a mix of asy-
lum seekers and economic migrants, however, not all
the respondents saw prior connection to have been
critical to their migration. As one respondent noted:

“I knew some people who came here a long time
ago, but not that they could help me. With or without
knowing them { would have come here anyway be-
cause I was running away from war”.

COMMUNITY BUILDING

Community formation is a process in which a
number of parameters are unciear. The construction
of collective identities has, for example, been closely
bound to territoriality. What does this mean for the
emergence of new identities in migrant communities?
How important s proximity for identity formation? How
significant are elements of family, religion, traditional
leadership and networking? What impact does xeno-
phobia and ethnic-targeting have on migrants, and on
their long-term aspirations as individuals and commu-
nities?

One fact that emerges repeatedly in surveys of
migrant communities is the development of ethnic en-
claves; Mozambicans in Alexandra, Nigerians and
Congolese in Johannesburg’s inner-city areas etc.

In Cape Town groupings of foreigners' are increas-
ingly evident in informal settlements such as
Imizamoyethu and Marconi Beam (currently the re-
search focus of an IDASA study).

In the CSAS survey, seventy-two percent of re-
spondents confirmed that they had maintained a high
level of contact with their fellow nationals. Of these,
almost two-thirds shared accommodation with migrants
from their home countries. Although the CSAS sam-
ple is relatively small, it is interesting to note that the
nationalities that appeared most cohesive were those
from Mozambique and Zimbabwe, i.e. historically es-
tablished groups.

it appears, further, that the least cohesive commu-
nities seem to be those from further afield; Cameroon,
Sierra Leone and Senegal in particular. One respond-
ent noted, in response to a question about the amount
of interaction he maintained with fellow nationals: “ Not
very much, as there is not yet much associations as
we don’t know each other well yet”.

A respondent from Sierra Leone commented: “/
think there are others from my country in my area but
! have so far seen few of them because | am always
busy... and they are involved with their business”.

As the first comment suggests, community cohe-
siveness is something that deveiops over time. What
is also possible is that the reason for migration is a
factor, hitherto unexplored, in the degree of cohesive-
ness that does develop. Gold (1992) and others have
suggested that refugee communities are among the
closest-knit, because the survival of the individual de-
pends to a [arge extent on the community.

Where migration is more of an individual choice,
as it appears to be currently in South Africa in migrants
originating from north and west Africa, the need for
community solidarity may be somewhat reduced. On
the other hand, xenophobic reactions by South Afri-
cans reluctant to witness the assimilation of foreigners

into South African
society arguably Seventy-two percent of re-
provides an induce- spondents confirmed that

ment for these indi- - hay had maintained a high level
viduals to form sup-

porting networks.  Of contact with their fellow na-
international tionals. Of these, almost two
theories relating to  thirds shared accommodation
COf:mU“ix building  with migrants from their home
within ethnic en- ‘
claves frequently countries.
emphasize the roles
of traditional systems - the family and religion, for ex-
ample - in community establishment and the emer-
gence of ethnic identities.

A YOUNG MAN’S GAME

These features are problematic in the South Afri-
can context because, as gender profiles have revealed,
populations of both economic migrants and asylum
seekers in this country are consistently dominated by
males.

Statistics indicate a predominance of young males
between the ages of 18 and 30. The male to female
ratio is grossly disproportionate, with females consti-
tuting less than one percent of the total refugee popu-
lation in Cape Town, and estimated at less than five
percent of all migrants who have arrived since 1990.

Very little family migration or family reunification is
evident, both in anecdotal experience and in official
figures. The logistical difficulties associated with ac-
quiring accurate numbers and ratios mean that the
extent of the male dominance is difficult to determine
accurately, but it is believed to be considerable.

This means that the traditional routes of commu-
nity establishment for foreign groups, through -
inter-family relations and kinship structures, are largely ..
inappropriate in the South African context, raising se
rious questions about the long-term viability and fe
macy of emerging community structure: ’
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MUTUAL DEPENDENCIES

For the purposes of short-term survival, the rela-
tionships that do appear to be forming within foreign
ethnic groups are, however, believed to be compelling
enough to be considered viable communities. They are
characterized by patterns of patronage and symbiotic
relations that are not unlike the dependencies created
in traditional family structures, and the level of mutual
enterprise and support between members appears to
be significant.

Some comments from the CSAS interviews sub
stantiate this:

“We are interacting in many ways”.

“My fellow country-men do help each other finan-
cially if one has no money for rent that month”.

“We have got networks to protect each other”.

“If you go to a foreign country you can easily find
someone who’s from your country. There is a lot of
solidarity. When you find one Zairian he likes to present
you to others”.

Yet practical problems stand in the way of commu-
nity development. Of these the problem of time is para-
mount:

Q: Do you have a lot to do with your countrymen?

A: “Yes, but to a very lesser extent because we all
have very little time to relax or take a leisure
walk or some kind of gatherings we would nomally
do in Mozambique...”.

“One does not have a resting day, even on week
ends you must he working”.

“We have no time to meet,and enjoy ourselves
like we would do in Mozambique”.

Another is the physical threat derived, ironically, from
physical proximity:
“We cannot stay together all the fime because the
police and the South African robbers know where
we are and then there is trouble”.

LONE WOLVES

Not ali migrants interviewed saw themselves as part
of a community of fellow-countrymen. Many were dis-
inclined to join collectivities, others found the constraints
of time and distance to be insurmountable

Some, comparing the communities they had left
behind with the potential replacements here saw these
as laughable. For example:

“In this society you have no brother’s keeper. Ni-
gerians move in flock [sic). They move together. They
fry to come close. They {ry to have family meetings,
house meetings, so you can'’t stay alone. It is such a

setup that there are family influences. You can hard/yx
do anything alone”. '

For others, the ascriptive ties available in South
Africa appear to be more cosmetic than meaningful. -
At the end of the day, for many, it was a challenge of -
every person for themselves:

“In South Africa life is difficult if you are a foreigner.
because every day you must see to it that you do';
something that can at least bring some money into
your pockets, otherwise you will suffer because no-
one will feed you or pay the rent for you.... You do not
use days like weekends and holidays for leisure and.
refaxation”.

A second migrant concurred:

“Life here is difficult because in order to live one -
has to always have enough money to buy food and :
other basic needs. Even if you are sick you can stilf
five in Malawi but in South Africa if you are sick i
means you do not eat because there is no one to work-
for you or give you food without you doing any job for-
him”. '

RECEPTION BY SOUTH AFRICANS

In almost all survey work undertaken into migrant -
experiences in South Africa, a common theme is the.
negative response that immigrants have experienced
from South Africans. This is received with understand-
able anger, given that the anti-apartheid struggle was:
supported by many of these people in the past.

“During the apartheid system in South Africa each
and every Sunday we used to receive a lot of South
Africans running away from their bad government. We
have never treated them like they do to us”,

The emergence of xenophobia in this country has
been fueled by media reports, and particularly by the
persistent linking of migrants with crime, though this is
largely unsubstantiated. Stereotypes of national vices:
drug running on the part of Nigerians and money laun-
dering by Zambians etc. are common vehicles for
fueling xenophobic tendencies.

One Nigerian academic commented:

“When I go to a supermarket my felfow blacks im-
mediately start watching me. f cannot understand that.
The impression is that all the foreigners are criminals.
Maybe they get this impression from television. But
it's very wrong. And that’s what they’re doing, gener-
alising to alf Nigerians that they're crooks whether
you're a lecturer or whatever”.

Xenophobia is also driven by the fear that foreign-
ers will disadvantage South Africans financially and
socially. As one respondent commented:
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“Both at home and at work relations are bad. At
home sometimes people are coming to provoke us,
calling us ‘makwerekwerwe’ demanding us to give
them money because we are taking their jobs. They
also say that we are taking their wives”

Another common complaint was the experience,
shared by many, of working for South African em-
ployers, and then being refused pay or threatened
with deportation:

“... some of the people in South Africa do not pay
you after you have done their work, and that is mak-
ing our life difficult’.

it is not just the public that appear to be respon-
sible for the hostility. Police corruption and brutality
is a further theme that emerges repeatedly in the
interviews:

"At work the police are harassing us and if you do
not want to be arrested and returned home you must
give them money”. And another: “The police some-
times arrest us for no reason and demand bribery
for our release”.

LIFE IN A HOSTILE CLIMATE

Though it is premature to assess the impacts of
hostility on migrant communities there are at least
two possible responses. The first might be the even-
tual capitulation of migrants in the face of hostility,
forcing them to make the difficult decision to return
to their home countries or to move on to somewhere
more accommodating.

For those that will remain, experiences of foreign
ethnic communities in countries such as the United
States, where hostility and discrimination have been
equally prevalent, suggest that the survival strategy
of such groups is constructed on the refusal of the
community to internalise the abuse, so ensuring that
their sense of identity as individuals and as a com-
munity is left untainted.

Community potentially operates as a medium
through which individuals are able to externalise the
hostility facing them and to reassert their own identi-
ties within the security of the familiar.

Immigrant collectivism offers a basis for interest
group formation, but ultimately the small, local forms
which are evident in South African cities are unlikely
to wield much external influence. In short, such
collectivities serve almost exclusively as support
bases for fellow nationals, and have little power be-
yond this.

MIGRANT ASPIRATIONS

The amnesty offered to illegal migrants in 1996

attracted far fewer applicants than expected. Re-
search subsequently commissioned by IDASA from
Lesotho and Mozambique produced the unexpected
result that amnesty, and the permanent resident sta-
tus in South Africa which it conferred, were not con-
sidered priorities by the majority of migrant workers
from those countries.

Many of the respondents in the CSAS and Wits
studies confirmed the fact that permanent residence
is not considered particularly attractive to migrants.
A number suggested that permanence has become
untenable, given the realities of the harsh life here in
South Africa. Acommon theme emerging from inter-
views study is the desire of migrants to return to their
own homes in the future.

As one person commented:

“I'lt go back. After a while you keep on thinking
that home is home. The situation we are living in (in
the Democratic Republic of Congo) is very unstable.
We don’t know if there is going to be a war tomorrow
or anything. So we are just waiting for the situation
fo cool down.”{ Morris)

Another, again one of the respondents in the Wits
research project said:

“No, here is no good for me to breed my family. If
you ask me it's because | know a place that is softer
than this place. ... This place is not the dream | had.
I cannot bring my family here.” (Morris)

An asylum seeker in Cape Town noted :

“No, we are here only because it is dangerous in
our home country. When the government there has
gone then we will go home tomorrow”,

and a miner from Lesotho noted:

“Social life here is corrupt, and things we most
value as Basotho do not mean anything here. ... In
terms of peace, Lesotho is the best place to stay in.”
(South African Migration Project.)

QUIET CONSOLIDATION

It has been less than a decade since many of the
foreign migrant communities now present in South
African cities first emerged, and these communities
are clearly still in the early stages of community for-
mation.

Although very little research has been undertaken
with the specific intent of interrogating the dynamics
of the processes involved in the establishment of
these communities within South African society, it is
possible to begin to discern some common patterns
between them.

Given the significant level of public and: official
hostility directed towards them, these new:ethnic
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eigners' are essentially in
the same boat, little evi-
dence of mutual solidarity
emerges.

communities have been particularly valuable to many
migrants, yet constraints of time and the ongoing vic-
timisation of both individuals and groups have largely
prevented the development of extended forms of
political or social mobilisation.

What seems to be happening, therefore, is a quiet
consolidation of resources as a form of passive re-
bellion against prevailing hostilities.

Lack of strong family structures in most of the
groups has meant that communities tend to be or-
ganised not around traditional social structures, such
as family, religion and
extended social net-
works, but around the
need for protection
and the sharing of re-
sources and con-
tacts.

hile ethnic groups
recognise that all ‘for-

An interesting fact
is the almost total
lack of collaboration and support between ethnic com-
munities. While ethnic groups recognise that all ‘for-
eigners' are essentially in the same boat as far as
hostility is concerned, little evidence of mutual soli-
darity emerges from any of these research projects.

The collectivities that are developing are created
with the dominant aim of social insurance, rather than
necessarily with the intention of easing the assimila-
tion process. Indeed it is largely ambiguous as to

whether migrants are desirous of assimilating into
the greater South African society at all. The appar-
ent transience of the majority of these migrants is
striking.

While new migrant communities are effective as
a support base for ethnic groups at the local level,
and while they undoubtedly contribute to international
networking by disseminating information to prospecs-
tive migrants in the home countries, they appear
largely powerless to deal with the structural condi-
tions which generate many of the real problems that
migrants encounter in this country. @
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ON THE MOVE:
POVERTY AND THE IMPACT OF
MIGRATION IN KWAZULU-NATAL

By CATHERINE CROSS
TOBIAS MNGADI
THEMBA MBHELE
RURAL URBAN STUDIES PROGRAMME
UNIVERSITY OF NATAL, DURBAN

Much of what we thought we knew about population movement may
be in error. An extensive study on migration, from which this article is
drawn, was conducted by the Rural Urban Studies Unit, in collaboration
with the Department of Sociology at Stellenbosch University. Levels of
rural movement in KwaZulu-Natal appear to be well above previous

estimates.

ost of the rural population in KwaZulu-Natal
seems to be on the move, and the impact of
their migration will shake the way we see
poverty and development. The force of migration is
probably the most neglected dynamic in South Afri-
ca’s social policy. Few factors have done more to
change the context of opportunity for the poor, vet little
is known about how people move from place to place.

Within the Eastern Seaboard, the province of
KwaZulu-Natal is the centre of most of the economic
activity, most of the violence, and much of the poverty.
Its current population has been estimated at more than
seven and a half million (CSS, 1997).

The most recent census estimates available for the
former KwaZulu homeland (DBSA,1991) put the popu-
lation at roughly five million. About another million black
people live outside former KwaZulu. Results from the
present study suggest that something in the order of
four million disadvantaged people have migrated away
from their home communities during their lifetimes,
going to live in new places in search of a better life.

Perhaps three million have migrated in the last 15
years, and, at present, about the same number seem
to be unsure whether they have stopped moving or
not. As many as half a million fall into the group think-
ing of making a move in the near future.

implications for the economy and society of the
province, and from there to the rest of the country, are

profound. Our sample survey indicates two thirds of
the province's total African population is no longer liv-
ing in their community of origin. Only in the remote
interior districts of the former KwaZulu did more than
half the recorded population report themselves as lo-
cal-born.

Itlooks as if the solid, cohesive rural communities
of folklore and tourist literature may be a thing of the
past. In their place is a huge, restless surge of human
movement, which overwhelms institutions and sinks
efforts at development,

CYCLES OF MIGRATION?

Rural to urban migration is usually assumed to be
the main migration flow, and most of that has been
thought to be circulatory - from rural to urban and back
again, according to the rhythm of labour migration.
These patterns do not seem to hold true any longer.

Instead, the rural space economy is bending into a
new shape as urban unemployment continues to rise.
Population movement no longer seems to follow the
routes pioneered by urban labour migration. For the
rural poor, most population flow today is rural to rural,
as the urban sector separates and breaks away into a
demographic sector on its own.

This surge responds to economic realities: For.in-
dividuals and families facing high unemploymentin.a
changing space economy, migration. from one place
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to another is probably the most important economic
option. By leaving a disadvantaged community of ori-
gin and moving to a better location, rural households
can succeed in shifting all their constraints at once.

However, under current conditions of heavy crowd-
ing in rural source communities, moving from one area
to another usually means trying to improve access to
wage income at the cost of losing access to land, to
the production economy, and to natural resources.
Migration is not an easy choice to make, and many
fail.

THE RESEARCH

Migration is usually thought to be driven by the
search for work, infrastructure and services. To explore
the influence of migration on population and land needs,
the Development Bank of Southern Africa (DBSA)
established a multi-year programme in four phases,
anchored at Stellenbosch University’s Department of
Sociology and the University of Natal's Centre for So-
cial & Development Studies. This study was mandated
to look at the Eastern Seaboard provinces from the
Mozambique border to the Western Cape coast.

Over a 1000 qualitative interviews and over 50 lo-
cal participatory workshops were completed, before
the project surveys began in the KwaZulu-Natal re-
gion. The data here comes from the KwaZulu-Natal
survey of 487 rural and 100 urban cases, together with
the information gathering workshops and interviews.
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THE FINDINGS

Based on the study sample, most of the disadvan-
taged population in KwaZulu-Natal has moved away
from their home communities. About 30% said they.~
moved primarily to find work, another 30% because of
difficuit conditions at home, and 15% because of con-
flict and violence. Over half say they have moved at
least once under crisis conditions - they were forced to . -
move in the face of emergencies that prevented plan-
ning, which often meant that the first situation they coild
find was a bad situation.

What was unexpected was that the great majority
of moves away from home - over 75% - were rural to
rural. Movement from rural communities into the ur=
ban sector meant, in practice, movement into the ur-
ban shack communities, the only urban settlements
that take in outsiders. This accounted for less than-a
quarter of the total recorded household movementin
KwaZulu-Natal.

CITY FLOWS FALL

The reasons for this are clear. Labour migration no
longer dominates the rural economy for the poor. Un=
able to compete effectively for work at a distance, ru-
ral families face a choice. They can either stay home
and rely on limited, low-paid local work opportunities,
in addition to home agriculture and informat earnings,
or move closer to urban centres to try to find better
paid work on a commuting basis.

And choices have changed. Unemployment in the
metro shack areas has risen to record rates, forcing a
fundamental change. For the first time in history, it looks
as if people can now do better in smaller rurat centres
than in the city. Results suggest that income levels
available around the outlying cities and small towns

STREAM FLOWS: MIGRATION OUT OF SPATIAL SECTORS
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may be rising beyond what people can get in the met-
ropolitan shack settlements, in a thin and compstitive
job market, swamped with aspiring rural work-seek-
ers.

Average monthly income per person in urban
shacks was R257, compared to R175 in the rural Tribal
Authority areas. But the better-off rural peri-urban ar-
eas recorded per person incomes well over R300 per
month, and metro peri-urban areas were nearly as high.

Rural peri-urban incomes in smaller centres like
Empangeni, Nongoma, Groutville or Mtwalume come
from combining nearby work with some kind of land
option and informal small business. Though some ru-
ral centres appear overwhelmed with in-migrating fami-
lies desperate for work, indications at this stage are
that others may be developing the kind of economy
that can sustain fairly strong in-migration. Rural peri-
urbanisation looks like the future trend.

INSTABILITY

Population instability is also rising. This guantum
jump in rural mobility appears to have resulted in a
permanent paradigm shift in the way people look at
settlement and residence. Once people have left home,
they can never regain the standing
and security they could claimin their
communities of origin, and can never
claim as much land in other locations
as they could where they were born.
The mobile population is then forced
to take up migration as a substitute
strategy for getting resources they need.

In the urban shack areas, movement is consiant:
over 90% of the sample population said they had
moved at least once. However, islands of greater sta-
bility may be developing in the oldest shack areas, fore-
shadowing a stable urban population yet to come. At
Inanda, more than 25% of the sample said they were
born in the area and had never moved. But for newer
areas, the proportion of locally born people who had
never moved tended to run below 1%.

In the rural districts, levels of movement varied
widely by area. But for all the rural areas together, more
than half the families reporting said they had moved
away from their original home area. Many more had
moved locally, within their home community. Movement
was much faster in localities in touch with the devel-
oped community.

Moving back home remains the final fallback op-
tion for people who face a crisis or find they can’t make
a living in their new localities. Results suggest, how-
ever, that the families who move away are less likely
now than they once were to return home. Only 9% of
the families which had moved were rural-born people

nly 9% of the families
were rural-born people
who had returned after liv-
ing in the city.

who had returned after living in the city. Those who
leave the metro area now often settle in nearby peri-
urban communities instead of returning to rural points
of origin.

SEPARATION STAGE

While this process of spatial separation looks less
advanced in the Cape and Eastern Cape, in KwaZulu-
Natal the regional disadvantaged population appears
to be breaking up into three broad categories:

® apermanent urban-born population located in
the townships and older informal settlements, which
has large economic advantages and now dominates
the urban job market;

® a conservative rural population in Tribal Author-
ity and mission areas, which has never moved, is
strongly attached to home links, and has its advan-
tages in land access and security networks;

® 3avery large mobile population, originally linked
to labour migrancy, forced removals, and refugee proc-
esses, which follows the strategy of trying to change
constraints and find advantage by moving from place
to place. This last grouping is, in many ways, the most
dynamic and forward-fooking in terms of deveiopment
and poveity reduction . It is self-
selected, and on average is
younget, better educated and more
ambitious than the people who
choose security and social connec-
tions over risk and economic am-
bition. On the other hand, the mo-
bile constituency is also the grouping that is having the
most difficulty in accessing resources.

These migration trends are changing the balance
of human resources at the provincial level, and there
are important implications for spatial development
policy. We still need to go further in exploring the rela-
tive capacity of migrating families - their endowments
in terms of human capital, in education, skills, and eamn-
ing power - and in comparing those who are moving to
the city to those now targeting the outlying centres.

STORM CELLS

Instead of a dominant rural to urban flow of peo-}'-' D
ple, local cells of movement seem to be- bu&tdlng"up'
within the province. These demographlc pressure' ol
resemble weather cells with demograph[c actwtty:

interior, and to a lesser extent inthe south
south coast.

The demographic map of KwaZulu- Natal can
split analyticaily into the core metro city and.its's
rounding dense peri-urban region ds agalnstthe more:
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rural hinteriand, and split again into the coastal strip
and the interior. The former KwaZuiu homeland then
separates demographically and economically from the
formerly white rural districts.

This demographic map gets its structure from the
transport arteries making up the three existing devel-
opment corridors: the northern and southern coastal
corridors, and the interior corridor linking the port of
Durban to Gauteng. Population flows scale very sharply
in relation to these corridors, but do not always move
as might be anticipated.

THE CITY AND THE NORTH

More population instability is re-
corded north of the inland corridor
than in the south, and mast popu-
lation flow comes from the Tribal
Authority areas and the large-scale
commercial farms. The south coast
and south interior have a more vi-
able agricultural economy and have
suffered less from removals and
large-scale displacements of population.

For the northern former KwaZulu districts, the per-
centage who had never moved was the highest found
- 70%. In the north, with its more marginal agricuiture,
the massive, 30-year-long removals and evictions in
the Weenen-Estcourt land reform pilot area are thought
to have affected as many as 300 000 people. These
displacements, and the resulting overcrowding and land
loss in the areas receiving the dispossessed, have
acted as a demographic engine for the north interior.

These apartheid displacement processes have
been reinforced by the numerous “black spot” remov-
als in the northern Natal farming districts, which have
further squeezed and distorted the disadvantaged
population in these areas.

Results are easy to see: a demographic pressure
cell has built up where the removals peaked. The high-
est levels of movement the sample recorded were in
the farm-origin population, mainly drawn from the north-
ern districts. Nearly 80% of all the farm-origin people
had moved at least once, and three quarters had made
crisis moves, with many evictions.

Most of these displaced people moved on to other
farms, went into tenancy areas in the surviving “black
spot” communities on private African-owned land, or
found precarious accommaodation in the former
KwaZulu districts. The knock-on effects in the crowded
and turbulent destination areas of the north have been
wide-ranging and serious. Few families in these areas
still retain agricuftural land, as fields have been con-
verted to accommodate the dispossessed on a mas-
sive scale.

N early 80% of all the farm
origin people had moved at
least once, and three quarters
had made crisis moves, with
many evictions.

in the interior transport corridor, which runs through
the economically depressed Estcourt sub-region, over
two thirds of the households reporting said they had
migrated at least once, moving inward toward what
economic opportunity the area still holds. In the north-
ern coastal corridor, rates of movement were nearly
as high - 63%.

Only in the isolated interior of northern KwaZulu was
the migration rate below half, at 43%. However, these
areas serve as the main source area for migrant fami-
lies entering the corridors, and have undergone heavy
out-migration not reflected in the replies of people still
living there.

What is important is that this kind
of migration is mainly local. Thatiis,
people seem to be moving cross-
wise, from the adjacent areas into
the corridors themselves, more than
along the corridors into their central
terminus in the Durban metropole.

Only about 4% of the people in

the metro shack samples came

from the interior corridor, and 2% from the north inte-

rior of former KwaZulu. Roughly the same percent-

ages seem to travel to the other end of the corridor
and reach Gauteng.

from the sending side, about 5% of the total mi-
gration flow out of the interior corridor, and about 10%
of the total migration from the north interior of KwaZulu,
went into the metro area. Most of the movement in the
very active northern cell takes place within the cell it-
self, within and between the interior corridor and north-
e former KwaZulu,

There is some exchange with the coast, but much
less than expected with the metro region. Instead, the
Greater Durban area draws most of its in-migrating
families from its own peri-urban zone (nearly a third),
from the south coast (18%), and, perhaps increasingly,
from the metro shack settlements themselves (9%).
And people are now beginning to flow outward from
the city population into the more advantaged rural and
peri-urban areas.

HOW MOVING AFFECTS POVERTY

Median monthly incomes per person were signifi-
cantly higher in the metro peri-urban zone (R315), than
in the urban shacks (R257). As far as poverty is con-
cerned, migration appears to be a strategy that works.
Per capita income was higher by 25% for the sample
households that had moved than for those that didn't.
Migrating families earned R260 per family member,
as opposed to R208 for the families that had not
moved.
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However, the respondents who had.moved were
not so sure themselves of the results. More than twice
as many families said they were better off as a result
of having moved, but most cited intangible factors like
better leadership and less violence. With regard to the
economic situation, their response was mostly nega-
tive. High expectations may be affecting their percep-
tions.

Although employment for famity heads in migrat-
ing families was higher than that for heads that had
stayed put, overall employment rates were slightly
higher for those who had remained in their community
of origin. Wages, however, were significantly higher
for the population that had moved.
Apparently, people who migrate do

Land is frequently sold off quickly to arriving outsid-
ers, and land rights for weaker holders are often inse-
cure. The more urban these areas are, the more new
families need street-smarts and a secure income 1o
hold their place.

In the former homelands and in many tenancy ar-
eas, the inflow of high numbers of strangers is tearing
up the social relations between chiefs, landlords and
other land administrators and their constituencies. Lo-
cal level administrative institutions seem to be under-
going fundamental change, as more and more land
allocation involves outsiders and is routed through ad-
ministrators rather than through transactions between

community members.

The resuit has been the de-per-

not necessarily find more jobs, but
they find better jobs.

Migrants to urban areas were
better off than some of those in out-
lying areas, but not as well off as
those who have positioned them-
selves in the rural sector with access
to the city. About 32% of urban

bout 32% of urban shack

families reported incomes
of over 2000 per month, but
for metro peri-urban areas
this rises to 44%, and, for
some peri-urban dense rural
settlements, as high as 50%.

sonalisation of fraditional relations
of respect between people in au-
thority, always seen as the oldest
children of the soil, and their con-
stituencies of ordinary residents.

Where administrators and con-
stituents have no shared social links,
power can easily become imper-

shack families reported incomes of

over R2000 per month, but for

metro peri-urban areas this rises to 44%, and, for some
peri-urban dense rural settlements, as high as 50%.

Surprisingly, the very highestincomes in the sam-
ple were land-related and not urban-related. For some
in established commercial small farming areas, the
percentage of households taking in over R2000 per
month was as high as 84%, with an average house-
hold income of R4330. While these households were
also significantly larger {(with an average of 8.8 resi-
dents compared to the 5.0-5.7 found elsewhere), per
capita income still came to over R500 per month.

It appears that, in relative terms, urban incomes
have dropped in the last five years. It also seems that
attaining simultaneous access to both land and the city
is a better strategy than urban migration right now, and
thatrural land based strategies can also work very well.
On the whole, the rural areas are still poorer than ur-
ban ones, but probably less so than is generally thought.

INSTITUTIONAL CHANGES

A number of other changes in the ordering of rural
society are linked to the quantum jump in rural mobil-
ity. Destination areas are tightly packed, tense and tur-
bulent. The availability of infrastructure in most of these
areas is pulling in migrants rapidly. These areas are
often under committee systems, usually ANC-aligned,
which often have popular support but tend to be insti-
tutionally weak.

sonal and power relations coercive,

and motivated by profit. As respect
for chiefs and administrators wavers, their own inter-
ests can come to concentrate increasingly on staying
in power and claiming a return on public assets, in-
stead of representing their followers and ensuring gen-
eral benefits for the community.

Atthe same time, administrators encourage popu-
lation instability by selling land on a preferential basis
to outsiders, who can be expected to pay much more
than born community members for whom a local
landholding is an entitlement right.

The communities that result are mainly made up of
outsiders. Administrators obtain greater power over
fand dealings, but lose legitimacy and are alienated
from their constituents as they come to be seen as
taking corrupt profits from allocating land to outside
interests.

IMPLICATIONS: SMALL FARMING

Small farming and home agriculture are probably
the main fallback option for impoverished households
in a time of extraordinary unemployment..What:are
the implications of extraordinary migration-levéls:for
this kind of support?

Mobile people have a strong interest in acquiring
land to subsidise earnings from wages.and small busi-
ness. But the migration process systematically disad-

vantages mobile households in terms of access toland.. .

Right how; it seems as if male:headed househ’oigé,-' i i
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suffering from long-term structural unemployment, are
the group most attracted to land offers. But they are
short of effective market outlets, and, if they have
moved, are often short of land to grow enough food to
sell. Households run by men report that they need at
least two hectares of land with a water supply, plus
support services.

The alternate constituency for small farming is
women. Traditionally said to be Africa’s farmers,
women seek land to feed their families. Women in the
sample farmed effectively with much less land and
fewer resources than men, and women were more
willing to intensify production on small areas. But there
were relatively few women entrepreneurial farmers.

For women as producers, institutional pressures to
avoid entrepreneurial use of land are serious, and in-
crease when land resources are under pressure.
Women-headed households are perhaps the single
most impoverished grouping in rural communities, and
the most in need of suppoart options. Provision of se-
cure production land in small plots to women could
have a very significant payoff in poverty reduction.

If the mobile constituency can be helped to get land,
the poverty effects will be considerable. Very high av-
erage incomes were recorded for families that had
succeeded in entering small farming. And once set up,
their willingness to move on was the lowest recorded.
Small farming shows up as a very effective strategy
both for population stabilisation and for poverty reduc-
tion.

IMPLICATIONS: LAND REFORM

Currently, the land reform programme is generat-
ing some very useful mechanisms for delivering land
to those who need it. However, these initiatives need
to take account of the migration stream.

Initiatives to make commonages around rural small
towns available on a lease basis to informal settlers
are showing very successful results. These projects
are much faster and more easily accessible than land
delivery to communities in outlying areas.

These commonage initiatives are ideally suited to
mobile families, but the land available is currently lim-
ited, and not all towns that attract setflement have com-
monage land as well. There is a need to expand this
programme, supplying additional land where neces-
sary.

Land redistribution on a community basis in outer
rural areas can potentially address the land need for
rural families that migrate within local cells. However,
these initiatives were originally set up to cater for re-
moved communities as groups, and did not encour-
age access by families in the migration stream. Ef-
forts to adapt planning to cater for individual house-
holds need to be accelerated. Tenure reform also
needs to give secure, universal rights fo trade land

within the community, so that those who need it know
they can buy or lease it locally.

Land in these areas, as well as on commonage,
also needs to be made available to women heads of
household on a secure basis, to combat their institu-
tional disadvantage as farmers. Here, community gar-
dens can serve as one possible model.

At the root of the migration problem lies the short-
age of land in Tribal Authority areas, which have, since
colonial times, accommodation families removed from -
white-owned farms. The desperate overcrowding and
fack of income in these areas is driving migration on a
national basis. '

State land on the borders of former homeland com-
munities urgently needs to be made available to indi-
vidual families on a basis that includes small produc-
tion holdings of one or two hectares. Giving such land
in much bigger blocks to elite 'small' farmers has little
effect on poverty and encourages migration. The way
this land is dealt with needs to be reassessed.

THE OUTLOOK FOR MIGRATION

Migration in KwaZulu Natal has reached epidemic
proportions over the last ten to fifteen years. Most of it
represents a search for income, as unemployment
forces families to choose between the land economy
and wage work. However, it is also clear that these
are not the only factors determining when and where
people move.

Other critical factors are the demand for infrastruc-
ture, peace, and a stable community that can support
inter-family ties. For the unemployed, those facing
emergencies, and households in the second part of
their earning career, land itself is also a vitally impor-
fant resource.

If unemployment remains high, the rural popula-
tion will continue to vote with its feet, and a major re-
distribution of the national population is on the cards. It
is still unclear what is happening in provinces with less
violence and less metropolitan labour absorption ca-
pacity.

Results for the DBSA study will soon be coming on
line for the Eastern Cape and Cape Province, but more
needs to be known nationally about what the levels of
rural migration are, where it is going, and what hap-
pens to the migration stream when urban jobs dry up.
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“Electrzcal energy is the common factor
that binds us in our quest for a better
quality of life for all our peoples.
By concentrating on the positives,
on common development factors,
we are building bridges for tomorrow.
I believe that electricity could be a
catalyst not only for illustrating the
interdependence of all Southern
African states, but also for snmulatmg |
- anew development in our subcontment |

Dr. John Maree Chalrman
Eskom Electricity Councﬂ
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THE EQUALITY PROVISION, UNFA[R
DISCRIMINATION, AND AFFIRMATIVE’.I“."' :££?
ACTION |

By KARTHY GOVENDER
DEPARTMENT OF PUBLIC LAW
UNIVERSITY OF NATAL, DURBAN

How does affirmative action fit into the right to equality guaranteed in
the Constitution? Is it fair that one previously disadvantaged group be
given preference over another? In this excerpt from an address to the
International Law Society delivered at the University of Michigan, Karthy
Govender grapples with these questions.

he Constitution of South Africa lays out the
rights of equality all citizens enjoy. Section
9(1) states, “Everyone is equal before the law

and has the right to equal protection and benefit of
the law.” Further, section 9(3) declares:

“The state may not unfairly discriminate directly
orindirectly against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital sta-
tus, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience, belief, cufture,
language and birth.”

An understanding of the relationship between the
right to equality before the law and the right against
unfair discrimination is central to any appreciation
of the right to equality. These are two distinct facets
of the law of equality.

THE EQUALITY PROVISION

The equality provision does not prevent a gov-
ernment from making classifications. People are clas-
sified and treated differently for a variety of legitimate
reasons. Thus, while the government may legiti-
mately make classifications, it may only do so if the
criteria upon which the classifications are based are
permissible.

After some ambivalence the court, in a trilogy of
cases (President of the Republic of South Africa v
Hugo 1997 (6) BCLR 708 (CC), Prinsloo v Van der
Linde and Another 1997 (6) BCLR 759 (CC) and
Harksen v Lane NO and Others 1997 (11) BCLR 1489
(CC)), laid down guidelines as to how the correspond-
ing rights in the Interim Constitution are to be inter-

preted. An applicant who is relying on a violation of
the right to equality must demonstrate:

® that the provision under attack differentiates
between people, or categories of people, and that
this differentiation is not rationally connected to
a legitimate governmental objective (this is a sec-
tion 9(1) inquiry), or;

® that he or she has been unfairly discriminated
against. If the differentiation is on one of the
grounds specified in section 9(3), then discrimi-
nation is deemed to be established. If the differen-
tiation is not on one of the specified grounds, then
discrimination is only deemed to have taken place
if, objectively, the ground is based on attributes or
characteristics which have the potential to impair
fundamental dignity. If the discrimination is not
on one of the specified grounds then the applicant
will have to demonstrate unfairness by showing,
inter alia, that the impact of the discrimination on
him or her is unfair.

@ Evenifthe discrimination is found to be unfair,
the measure may still be saved if it is a law of gen-
eral application and reasonable and justifiable in
terms of the limitation clause (Harksen v Lane).

Whether a classification is permissible, would then
depend on the purpose of the classification and
whether there is a sufficient link between the cri-
teria used to effect the classifications and the gov-
ernmental objectives. This approach was affirmed
by the Constitutional Court in Prinsloo v Van Der
Linde and Another:

In regard to mere differentiation, the constitu-
tional state is expected to act in a rational man-
ner. It should not regulate in an arbitrary manner
or manifest 'naked preferences’ that serve no fe-
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is neutral on its face.

governmental purpose, for that would be incon-
sistent with the rule of law and the fundamental
premises of a constitutional state.

The purpose of this aspect of equality is, there-
fore, to ensure that the state is bound to function
in a rational manner, Accordingly, before it can be
said that mere differentiation infringes fthe Consti-
tution] it must be established that there is no ra-
tional relationship between the differentiation in
question and the government purpose which is
proffered to validate it. In the absence of such ra-
tional relationship the differentiation would infringe
[the Constitution).

Thus, the developing jurisprudence on equality
draws a distinction between cases of differentiation
based on grounds that affect a person’s dignity and
worth as a human being and those based on grounds
which do not have this effect. Where the differentia-
tion does not impact on dignity, then the applicant is
restricted to arguing that there is a violation of sec-
tion 9(1).

A VALID DISTINCTION

The distinction drawn in section 84 of the Forest
Act of 1984, which was considered by the Constitu-
tional Court in Prinsloo v Van Der Linde, was be-
tween people
occupying
land in fire
-control areas
and those oc-
cupying
land outside
such areas. Under the law in question, if a fire oc-
curred on land outside a fire control area, negligence
would be presumed until the contrary was proven,
However, this presumption would not apply to peo-
ple living within fire-control areas.

law may have an unfair dis-
criminatory impact, even if it

The distinction drawn, in this case, did not affect
the dignity of people. In such instances much greater
latitude would be afforded to government by the court,
which adopted a very non-exacting measure of scru-
tiny. The court simply required the state to act in a
rational manner and was thus prohibited from mak-
ing arbitrary differentiations which served no legiti-
mate governmental purpose. Mere differentiation
would violate section 9(1) if it were established that
no rational relationship existed between the differ-
entiation in question and the governmental purpose
which was advanced to validate it.

Applying these principles to the facts of the case,
the court held that there was a rational basis for the
differentiation. In fire-control areas, regulations pre-
scribed duties and obliged people to participate in

schemes to prevent fires from spreading. These regu-
lations did not apply outside the fire-control areas.

There was thus a necessity to ensure that people
occupying land outside the fire-control areas were
especially vigilant. The section sought to achieve this.
Further the differentiation drawn in section 84 was not
of the kind that impaired the dignity of the occupiers of
land outside the fire-control areas. Thus, there was no
unfair discrimination.

A much more robust approach is adopted when
the grounds of differentiation impact on human dig-
nity. The court, by compartmentalising the equality right
in this fashion, has clearly signalled that the primary
thrust of the equality right is to carefully scrutinize dif-
ferentiations that impact upon dignity.

UNFAIR DISCRIMINATION

The mechanisms by which this aspect of the right
are enforced and the manner in which it has been in-
terpreted indicates that this is the core provision of the
right to equality. Its ambit and scope are wide and much
assistance is afforded to individuals claiming a viola-
tion of this right.

The prohibition against both direct and indirect dis-
crimination is intended to cover all forms of discrimi-
nation on the listed or analogous grounds. Thus any
faw which has an unfair discriminatory impact may
amount to prohibited discrimination even if the law is
neutral on its face. Thus the applicant does not have
to overcome the often insurmountable burden of prov-
ing that the law was enacted with the intent of unfairly
discriminating on one of the listed or analogous
grounds.

In Beukes v Krugersdorp Transitional Local Coun-
cil and Another (1996 (3) SA 467 at 480) the council
levied a flat rate of charges for services in townships
such as Kagiso and Munsieville, while the residents of
Krugersdorp paid a higher, user-based levy for their
services. The Krugersdorp residents argued that they
were being discriminated against on the basis of race.
The Transitional Local Council (TLC) argued that the
distinctions were not based on colour but on practical
considerations.

The court held that while the TLC did not expressly
levy higher charges on whites it did so indirectly. Be-
cause of our history of racially exclusive areas, town-
ship residents were almost all black, while Krugersdorp
residents were almost all white. The difference in
charges, therefore, had an indirect racial impact.

However, the court held that the discrimination was
not unfair as it was an interim measure that had to be
implemented for practical reasons, such as inad-
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equate metering facilities and the long-standing fees
boycott by residents of townships.

WHAT IS DISCRIMINATION?

In both Prinsloo v Van der Linde and Harksen v
Lane, the Constitutional Court held that the provision
in the Interim Constitution (section 8(2)) envisaged two
categories of differentiation. The first is differentiation
on one of the specified grounds and the second is dif-
ferentiation on grounds that are analogous to the speci-
fied grounds.

The court has held that discrimination in South Af-
rica means "treating people differently in a way which
impairs their fundamental dignity as human beings”.
All that the applicant is required to do in order to prove
discrimination is to establish, objectively, that the dif-
ferentiation is either on the specified grounds or on
analogous grounds. An analogous ground has been
defined as one which is "based on attributes or char-
acteristics which have the potential to impair the fun-
damental dignity of persons as human beings, or to
affect them seriously in a comparably serious man-
ner’.

However, the prohibition is against unfair discrimi-
nation. Section 9(5) provides that once discrimination
on one of the specified grounds is established then itis
deemed to be unfair. However, if the allegation is
that the discrimination is on an unspecified ground,
but one that impacts adversely on dignity, then the
applicant has the burden of proving the discrimina-
tion is unfair.

The court has provided some guidelines on what
constitutes unfair discrimination in Harksen. The im-
pact on the complainant is the determining factor
regarding unfairness. The court held that the follow-
ing factors must be taken into account in making this
determination:

® The position of the complainant in the society
and whether the complainant was a victim of past
patterns of discrimination;

® the nature of the provision or power and the
purpose sought to be achieved by it. An important
consideration would be whether the primary pur-
pose was to achieve a worthy and important societal
goal and an attendant consequence of that was an
infringement of the applicant’s rights; and

® the extent to which the rights of the complain-
anthad been impaired and whether there had been
an impairment of his or her fundamental dignity.

This requirement was considered by the Consti-
tutional Court in President of the Republic of South
Africa and Another v Hugo. The Presidential Act 17

of 1994 granted a remission of sentence to ail moth-
ers in prison on 11 May 1994 with minor children
under the age of 12 years. The respondent prisoner,
a father with a minor child of 12, argued that the act
discriminated unfairly against him on the basis of gen-
der.

The law clearly discriminated against the respond-
ent. The issue was whether the discrimination was
unfair. The majority of the court held that in the South
African soci-

etyt,h _the. "1 heimpact on the complainant is the
mother is pri- " . g
marily respon- determmmg factor in establishing
sible for nur- unfairness.

turing and

rearing children. This imposes a tfremendous burden
upon women and is one of the root causes of wom-
en's inequality in this society. On the basis of this
generalisation, the President afforded an opportu-
nity to mothers which he denied to fathers. The court
had regard to the following factors;

(1)The fact that the individuals discriminated
against do not belong to a class which had histori-
cally been disadvantaged does not necessarily make
the discrimination fair;

(2)At the heart of the prohibition against unfair
discrimination lies the imperative to establish a soci-
ety in which all human beings will be accorded equal
dignity and respect regardiess of their membership
of particular groups. This goal cannot be achieved
by insisting upon identical treatment in all circum-
stances. The question is whether the overall impact
of the measure furthers the constitutional goal of
equality; and

(3)n order to determine whether the impact is un-
fair it is necessary to have regard to:

® the group who has been disadvantaged,;

® ihe nature of the power in terms of which the
discrimination is affecied; and

® the nature of the interests which have been
affected by the discrimination.

The majority of the court held that the discrimina-
tion was not unfair. The decision of the President
benefitted children and gave female prisoners with
minor children an advantage. This advantage was de-
nied to fathers of minor children.

The effect of the act was to do no more than de-
prive them of an early release to which they had no
legal entitlement. A decision to release all male pris-
oners with minor children would have been met with a

public outcry. Thus it could not be argued thatthe de- - |
cision not to afford male prisoners the same oppor-. - .

tunity impaired their sense of dignity or s_e_né_e of equal
worth, RS
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G

roups disadvantaged by past discri-
mination should not dispropor-
tionately bare the burden of the past.

PROBLEMS WITH HUGO

One of the concerns with this decision is that the
inquiry, conducted in order to determine whether the
discrimination is unfair, involves weighing and bal-
ancing different rights and interests. The conse-
qguence is that some of the issues that are meant to
be dealt with within the limitation clause are trans-
ferred, in terms of this analysis, to determining
whether unfair discrimination has occurred.

Justice Mokgoro held that denying fathers their
release from prison on the basis of a stereotype about
their aptitude in child rearing is an infringement of
their equality and dignity. The learned justice ap-
peared unpersuaded by arguments that mothers of
young children are more disadvantaged than others
in the penal
system and
held that there
was no corre-
lation between
the nature of
the disadvantage and the measures taken to allevi-
ate that disadvantage.

Accordingly, Mokgoro J concluded that the meas-
ure amounted to unfair discrimination. However
Mokgoro J considered that the infringement was jus-
tifiable under the limitation clause, largely for the rea-
sons given by Gold stone J.

A problem that would have confronted the major-
ity, had they adopted the route taken by Mokoro J,
was that the right was not being limited as little as
reasonably possible. If the purpose was to free the
caregivers of minor children, then why did the Presi-
dent not set up an administrative inguiry to deter-
mine this issue irrespective of the sex of the pris-
oner.

Thus each prisoner, irrespective of race, would
have been required to prove that he or she was the
primary caregiver in order to qualify for this dispen-
sation. The object could have been attained without
discriminating on the basis of gender.

The dissent of Kriegler J was premised on a prin-
cipled objection. He accepted that the release of the
mothers was praiseworthy and likely to benefit some
children. The essence of the equality clause was to
end deeply entrenched patterns of inequality in our
society. The siereotype that women are responsible
for the nurturing and the upbringing of children was
primarily respansible for inhibiting the progress of
women in society.

Because of this perception, the President, by re-

leasing mothers of minor children, was perpetuating
a stereotype which was the main cause of the in-
equality of women in our society. Thus, the benefits
to a few were outweighed by the serious disadvan-
tage to society as a whole. The discrimination, he
concluded, was thus unfair.

AFFIRMATIVE ACTION

it is imperative that any assessment of affirma-
tive action programmes be placed in the South Afri-
can context, Attempts to emulate the reasoning of
foreign courts must be approached with a heightened
measure of circumspection. A useful starting point is
the constitutional principles. The Constitutional Court
identified the following as one of the basic structures
and premises of the new constitutional text contem-
plated by the constitutional principles:

. a legal system which ensures equality of alf
persons before the law, which includes laws, pro-
grammes or activities that have as their objective
the amefioration of the conditions of the disadvan-
taged, including those disadvantaged on the
grounds of race, colour or creed.

In re: Certification of the Constitution of the
Republic of South Africa, 1996 1996 (10} BCLR
1253 (CC) at paragraph 44).

Because of the commitment to substantive or real
equality, the draftspersons clearly intended the af-
firmative action prog rammes to be seen as essen-
tial and integral to attaining equality, and not to be
viewed as a limitation or exception to the right to
equality.

As affirmative action is seen as part of the right to
equaility, it wouid appear that those challenging such
programmes bear the onus of proving their illegality
{Sheppard, 1993). Affirmative action legislation is ex-
pressly sanctioned by the Constitution, thus forestall-
ing any argument as to whether preferential treatment
for disadvantaged persons is permitted or not (Smith,
1995). Affirmative action programs must:

@ promote the achievement of substantive equal-
ity; and

® be designed to protect and advance people
disadvantaged by unfair discrimination.

Interpreting materially similar provisions in the In-
terim Constitution, Prof Mureinik suggested that the
words 'designed to' could mean 'intended to' or 'con-
structed so as to achieve’ (Murenik, 1994). He con-
cludes that the affirmative action programmes must
be intended to achieve the aims and must, in fact, be
capable of achieving the aim.
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The beneficiaries of the programme must be per-
sons or categories of persons who have been disad-
vantaged by unfair discrimination in the past. It ap-
pears that the constitutional draftspersons, both in
the solemn pact {the constitutional principles) and in
the final constitution, endorsed remedial programmes
aimed at achieving substantive equality.

Given the above, it is submitted that the most ap-
propriate standard, in general, is whether there is a
rational link between the programme and the attain-
ment of the objective of advancing persons disad-
vantaged by past discrimination. Whether there are
other ways of achieving this objective should not form
part of the inquiry.

This inquiry, then, should mirror the analysis that
the Court has adopted in dealing with assertions that
section 9(1) of the Constitution has been infringed. The
affirmative action provisions in the Constitution are
couched in race-neutral terms. The width of the provi-
sion is designed to protect programmes that benefitted
all communities that were disadvantaged as a result
of past discrimination.

If an affirmative action measure has the effect of
penalising a community that had previously suffered
from discrimination, then the courts should adopt a
slightly higher degree of scrutiny than was described
above. This is because it is unfair for a person who
has been freated unequally in the past to continue to
be treated unequally without the government provid-
ing a reasonable explanation.

Groups disadvantaged by past discrimination
should not, in the absence of clear justification, dis-
proportionately bare the burden of the past. Further,
many of these groups are minority communities and
cannot look to the political process for relief.

Hurt J in Motala and Another v University of Na-
tal (1995(3) BCLR 374 (D)) adopted a highly defer-
ential standard in reviewing the admission policies
of the University of Natal Medical
School. A ‘gifted’ Indian student, who had obtained
five distinctions and a 'B' symbol in matric, was re-
fused admission into the medical school. The medi-
cal school decided to limit the number of Indian stu-
dents admitted to its programme to 40.

The poor standards of education available to Af-
rican students under the control of the Department
of Education and Training meant that a merit-based
entrance programme would result in few African stu-
dents being accepted. It was argued that as the In-
dian community had also been disadvantaged by
apartheid, discrimination between African and Indian
students amounted to unfair discrimination.

The court held that the admission policy adopted

by the medical school was designed to achieve the
adequate protection and advancement of a group
disadvantaged by unfair discrimination:

While there is no doubt whatsoever that the Indian
group was decidedly disadvantaged by the apartheid .
system, the evidence before me establishes clearly
that the degree of disadvantage to which the African
pupils were subjected under the 'four tier' system of
education was significantly greater than that suffered
by their Indian counterparts. | do not consider that a
selection system which compensates for this
dicrepancy runs counter to the [Constitution].

The apartheid society had a distinct hierarchy of
races. Whites were at the top and Africans firmly
rooted at

the bottom. t is perfectly legitimate to apply
The col- | offirmative action in proportion to the
oured and ,

Indian measureof disadvantage suffered un-
communi- der gpartheid.

ties were

situated in

between. ltis perfectly legitimate, therefore, if we are
seeking to achieve genuine equality, to apply the af-
firmative action programme in proportion to the meas-
ure of disadvantage suffered under apartheid.

However, when the effect of the programme is to
further disadvantage people who had also been dis-
advantaged in the past, the court must be satisfied
that the programme is reasonable.

Reasonableness on the facts of Motala would re-
quire that at least some explanation be provided as
to: how the number of 40 was arrived at; the extent
to which this operated as a guideline or as a rigid
figure; the extent to which the socio-economic back-
grounds of students were taken into account; the
demographics of the area in which the medical school
was located; and the extent to which society as a
whole benefitted from such a decision.

Hurt J's acceptance of the programme simply on
the basis that Africans were more disadvantaged than
Indians is, it is submitted, incorrect.

When interpreting the Constitution it is impera-
tive, as Froneman J put it in Qozoleni v Minister of
Law and Order{1994(1) BCLR 75(E)), to understand
the mischief that the new constitutional order was
meant to remedy and to extract the constitutional
principles or values against which laws can be meas-
ured. The Constitutional Courtin S v Zuma {(1995(4)
BCLR 401 (CC) at 412) accepted this approach, with
the qualification that the language of the text must -
not be ignored. However, to interpret the Gonstitu:
tion as if it were the Income Tax Act and thus fru
trate the principles enshrined, would be wrong
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THE ERROR OF STRICT-SCRUTINY

An example of the 'strict-scrutiny' approach is
found in the decision of Swart J in Public Servants’
Association of South Africa v Minister of Justice and
Others (1997 (5) BCLR 577 (T)). This case involved
the South African Department of Justice, which was,
at the time, virtually the exclusive domain of white
males. In order to address the situation, the Depart-
ment of Justice appeared to adopt the position that
no white males would be considered for certain posts.

In setting aside this scheme, the judge regarded
affirmative action programmes, in terms of the In-
terim Constitution, as an exception to the right to be
treated equally, and he subjected the words in the
Constitution allowing the programme to exacting
scrutiny. The court held:

® The affirmative action measure must be de-
signed to achieve the adequate advancement of
previously disadvantaged persons. This required a
causal connection between the designed measures
and the objectives;

® The affirmative action measure cannot go be-
yond what is adequate in order to attain the objec-
tive of advancement and cannot be haphazard and
random. In other words the means used must be
equal in magnitude or extent to the objective;

® Both the ends envisaged and the means used
are reviewable;

® Indeciding on the appropriateness of the meas-
ure, cognisance must be taken of the interests of
the target group, the rights of others and the inter-
ests of the community. Regard must also be given
to possible disadvantages that the target group and
other groups may suffer; and

® The word 'promote’ suggests an incremental
and not an immediate attainment of the objective.

The judge’s misunderstanding of the constitutional
imperatives and the necessity for urgent affirmative
action programmes is revealed in the following dicta:

At the same time, | think that in promoting a broadly
representative public administration, efficiency need
not be sacrificed. If, for instance, in the case of prefer-
ring blacks to whites where all have broadly the same
qualifications and merits, on a properly controlled and
rational basis, representivity will be promoted, but
not at the cost of efficiency.

Given the deliberate skewed allocation of re-
sources along racist lines during the last three hun-
dred years, it is highly unlikely that this approach will
resuit in any reai change in the near future. It fails to
remedy the mischief that the Constitution identified
for urgent reparation.

On the facts, the court held that the affirmative
action policy of only appointing women and people
of colour to certain posts was haphazard, random
and over-hasty. As there was no carefully consid-
ered policy, it was not designed to achieve the ob-
jective and the policy was deemed unconstitutional.

it is unlikely that many affirmative action pro-
grammes will survive scrutiny if the approach of Swart
J is emutated. It would be convenient but wholly un-
fair and prejudicial if the abdicationist approach of
Hurt J in Motala were to be followed in similar facts.

SUBSTANTIVE EQUALITY

{n addition to these restraints on the state, the
Constitution in Section 9(4) makes the prohibition
against unfair discrimination horizontally applicable.
Thus, every individual has a right not to be unfairly
discriminated against by any other individual or ju-
ristic person. More details about the right and the
sanction for violating the right will be contained in an
act of parlia-
ment which
the National
Parliament is
obliged to en-
act.

scrutiny’ analysis.

The right to equality proposes a vision, that if cor-
rectly implemented, can bridge the enormous chasm
that divides this society. If this divide is not bridged,
people will demand and seek another order capable
of achieving this. The conseguence would be that
this constitutional democracy would implode.

The attainment of a more egalitarian society must,
however, be achieved in the structured manner laid
down by the Constitution. The directive that courts,
tribunals and forums must promote values that un-
derlie an open and democratic society based on hu-
man dignity, equality, and freedom, re-enforces the
view that some countervailing concerns, such as in-
dividual freedoms, must be considered and weighed
alongside the need to attain the societal goal of equal-
ity. The attainment of substantive equality in a bal-
anced fashion is the challenge which faces South
Africa. B
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