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. BHE CASE N UGANDA.
HISTPOLICAL . INTROIU T IION*

4 conntituiion, ns anr iAstrubent that lays dowm on aiveed
arrangesent as o hou the framework and the principel iwnctions
of o government znd she principles governing the opexiiion of
thore organs, ha~ foequently been uged in. eonflict resolution

~in Uganda, The fire} instruments of- congtitutional ;mpor‘,:mde
were the gg called nakive pgreements. It all starged froa the

time the British beg n-moulding Ugonda into a country,

Zhe Britich imperial Fost Afwican Conpany

The first Duropean to arrive. i ﬁgdm_i#---wae J. H. fpeke
vho came "in ':;:arch_of the, gou;rce:‘of the ﬁgle“. He arrived at
the capitel of %he Kabaka of -ﬁﬁagahqa, Muteest I, in 1862, Dut
it was;reall_y_;tli_e git:ssio:;;z:_‘igs_-“wii“o'se' pjrgmmge and cerivities
ilcd to the assuwaption of &qntfoi ‘o‘t’ Uécm&a by the Britich, Jhan
the explorer and jourmalists, He M. st:-mlgy, visited Ttocsalp
Court it 1875, he persuaded the Kabaka %o zllow miysionarics
t& cone to Upahdo, The first poarty of Ljseionsrices Toproroli-
ing the Churech Mis~jonary Society errived ia 1877, followcd
soon affex by mon Casliolic Missionnries. Religions ¢oupesition
Zop influengo re~tlded tn conflicte ard redigious waey wieh
- pluuged Buganés inte a_sthte of goeigl d;sordgr vith cebhouje
"d¢naster for tho ‘rading coopnnios whinh posucded fhe Britich
governnent 6 a<sune polmicsl_nunfciol; .

% By Profonsor aAbrelun Kinpi, Heady Departnent, of Mmblic g
Copparative Low, llakerere Universitys



‘wao ct conrtitutional importance. "i‘he agreame*‘zt gave'pouers -bo

; the company's a.,ent in B.zganda: L _

a) To te the sole arbitrator bf &isputea betveen Buropeens

reaident in Buganda with appeal to the higher authorvities
_ of ‘the countrys ..
. .b) -P0 be the sole .administrator of EBuropean _gffa:‘.rs in the

countrys -

) To sanction sny agreenent Or treatice between the Kabaka
and. other Buropean. poviers; and.

/

a8} To be responsible for the collection, nsseszment snd
apportion of the-revenucs of the Kinz;dom.z
The @ompany ruled Buganda for barcly a year vhen financial
problems forced the British Governwment x‘;oldecle_;r:e't_!gamia- ‘a
protectorate in 1892.% The following year, Portal,who was
appointed Commissioner for Uganda; made an agreenment with Kabaka
- of Buganda which deprived the Kabaka of poviers over exterx:al
a¥faire and Jurisdiction over noh-Baganda including the B,ropeans,
: The Comnisgioner was. granted .the right to interferc with the:
administration of justioce: by the Kabaka and .ge¢la red that the
court- of the Commissioner was: to be thdj8upréme Court of Appeal.
Asgdesement of taxces and} disposal ofrevenuc was to be subject . to
the control of the Commieéi'onor§ . This’ Agrcement did mot, however,

‘provide sufficicnt foundation for, Mritish rule in Bugande, .

. Dt e e



with Bu "mda.

) agreene t: __o re@ulate mor' pr oisely the relationship of Britadn

The main provisiona of the guganda Agreement vicre thats

a)

b)

a)

e)

£)

g)

The Kabaka ond Chiefs agreed to renounce, in favour of

Britain, ony clains gribute thoy hed been getting from

" the trides bonder:ng on B ugandaj

B ugonda was 10 Denk us a provinece of cqual rank with
any other proviness into which Ugenda would be divided

The wevenues of tnc Kint,c‘zon of Buzanda vould merge in

the pgeneral pnvuﬂnen:ointhew’nhoﬂ.e Progjeetoratey

Iawg made for tha geﬁcfel ?'dmihia‘cration of Uganda were
to be applicable tlo Bu{;qnda;;

The Kabdaka would cc.mtinue“‘c;to be recognised as ruler by
the British Govornm(_;nt only as long as he and his Chiefs
and hisg subje'cte c‘onformed to the lows and regulations -
mo de foz; the ac‘.miniatzjation of the Kingdom by the
Protcctorate »Go':ernment; .

The Kabake was ‘,hencoforth to be know as his highness the
Kabaka of Bugéhda; hbia successor was to bo elect;d by the
Inkiko among thn menbers of the royal f%nllyl,:kixe approval
of the British Jovernment j

The Kabaka was 30 exercise dﬁ‘.oct rule over hic subjects
but his courts were 40" have no juriédicﬁ'idn over any permon

who was not a Muganda;



i)

3)

X)

o)

aich ‘was 40"be n chisf oppémAtnd by the Kabakds

o g'm.?&ﬁﬁenﬁf\ﬂth approval of the Protectoratc Governmentj

" To assist the Kabeka in the adninistrotion of his Kingzdon

he would appoint a prime M inister to be kmowm as Katikiro,
o Chie ! Justice and o Preesurcr;

The legis¥ature of the Kingdom of Buganda was %o be knovn
as the Iukliko consifting of the Katikiro, the Chief
Justice, the _Treasurer, 0ll county chicfs, threc repre-
sextntives appointud By the Kabaltas The functions of
the Iukiiko were to discuss all matters conderning the
adninistration $f the kingdom and forward +o tha Kabaka
resolutioﬁsregardin;_.; negsures $o be adopied in the
administration of the kingdor, The Kabaka c,ow.;ld 1not,
hovever, give offect to .such resolutions without the
consent of the Protectorate Government,

In judieciel metters the Iukiiko was to be a Cowry of
Appeal from dectdions of courts of first instance held
by the chiefs of counties;

The right of the Kabakn to roise an prmy for the defence

. of hig kingdom was preserved but it hnd %o be cxcreised

on the adviece of, the commiscioner end the arning and
equipping of Kebaka's arny_was to Le undertaken by

the Protcetor 9_1;9' Governnent$

 Vepkdy all the fer:;_ilq lod in Bu\t;:\nd:-lw,as a}.}.ocaj:ed by

the Acreement $0. the Xebake hie fanily, minicters, chi®fs

.. and ‘other well to do notables. . This is vhag came to bo

L Jmown Zater os Mailo land. -

.



" fhe right to minercls found in these estates was to belong to tho

owner of the esta.t.e subject to o ten i)erg.ent ad voleren duty.
Mineral rights outside pri\mté estates were fo belong to the
central governnent'4_ ) '

King ¥atalega of Bunyoz-‘o- strongly resisted colonisation by
the British and fought hord to keep the British out of Bunyoro,
Nevertheleas o large part of the Kinrdom of Bunyoro was over-
.run by Iritigh forces with the help Bf the Kabaka &l Dugonda.
Wher EoJ.T. Berkeley was the Administrator in Ugrnda Protectorate
with the consent of the foreign office, all. territo ries of
Bunyoro south of River Kafu were incorporated into Muganda.

The Kingdon of B unyoro thuis lost s large part of its dcrritory.
The Buganda Agrecnent of 1900 confirncd the territorial boundarie
botween B uganda nnd Bunyorao. , , ie

Because the Bugande Agreement, 1900, gave Buganda & speeial

ste'tus in Uzandn, it becane the cause of conflictg: to follow.

The Tore Acrcenent, 1900

The next deal was madc-) with the Kingdom ¢f Toro. The
Agreement with Tore was much morce simpler ﬂx'm_ n the ]‘3uganﬂn
Agrecrient. It divided the Kingdon into sit countics, ond
recognisgd Chicf Krsagann as the Omukamg of suprceme chief over
all Toro, so long as he had his chiefs mndcsubjentsbabidgitby
the ngreenent, The Omukora nnd 211 the- chiefs were given the
right'f,o noningte their ‘sucdessors. All waste ond uncultivated
1mdsg'.forc’sts, nings,; minerals o fd szle deposits were .to be
the propefty of the British Govermment, As with: tho Buganda
the Bhtoro were to pay hut nnd gun toxes ond no chitf \"ma rllowed

to levy on other chijefs or pu- hile subjects tributc of gifts of
any kind without the permissign of the centrol governncnte



any (& of the pix countics.
The ng.-&-’rorom, ‘his ninistirs and chiefs were granted osiates
. L oy e . . .

out of waste lends, Fut whet was gronted o6 then was much less

than what was granted 10 their counter-~ports in Bugonda.

LN
in agreenent baszd on the Toro model was concluded with
Jukole in the following yearr., The King, his ninisters and gsendor
. chiefs were given waste lands and the rest of the kingdon wes
deoclared Crown Iand..-

The Uganda Order in Couneil, 1902

The Agreements cstrablished working rclationships between
" the Hritish Governnment ond the Kingdomss The constitutional
. franswork for the adni.nistrgtion of the country wes laid by
the Upmda Order in Councily .1902.. The order in Council
(a) defined the boundordes of Ugende; (v} .pravided for the
adninistration of the Photcctorate by & Commissioner; (e) enpo-
wered the Conmimgioner to nake lews by the prormlgation of ordi-
nonces; snd (d) sct up o High Court . with powers to agnininter
justice accofding to vrittcn laws, principles of common law,
doctrines of eguity and. statutes of zencral application,
“Its jurisdictlon viae to be exereised in accordance with the
Penal code and the -Civil and Crininel Proccdure Codes of India™,

Uganda Order in Cwancil 1920,

The Ugendg Ordut: :Ln Council. of 1920 introduced new constitutional
chonges. It created an, Executive Council consisting of .ouch
persons as the Ioperinl:Covernment appointeds It elso crenteéd.
~n -Iegislative Gounc,il;obx’xsistin'g of the ~Governom, his oxeceutive
Council and such personsy:not being less thon two, as the

Inperial Government directdd.:

. “t



Anothcr nagjor constltut10n~1 developnent was the Buganda

agreerc%t 1955. This AgreeJent was preclpitated by o series

Df ni' sunderstondings between the Kobaka, his Iukitko and
Ministers on one ha n&,lbgé the Protcctorate and the Britisk
Governments, on the other hende The British yantcd to develop
ﬁganda ng one united country; the Baganda wented to have o
gpecial status; the E‘):.ti.sh Govcrnuent. wented tt:J give Ugenda

jndependonce as a unit, Bugaﬁda wanted to have her independenpce

geparate fron the rest of the country; the British Governﬁent

wonted notional representatien in th; legisletive council,

the Bagends opposed #fmd boycoftéd ity British governnient
pinisters talkdd of an Fast Africen Federation; Buzonda opposed
it, Matters came t0 n hend in i953 when the Kabaka refused to
sign a docurent prepered by Governor Sir Andrew Cohen in which
he wes regquired to undertqke to cooperate with the protectorhte
governnent and welooning the Eritish Governoeni's decision not
to press ghend with the issue of fcderathn. The Zritish
Governnent withdrew its gecognitic;n of thg Kabaka ond the was
dcporged to Pritain, It wno only vhen he, his Iukiiko ond
Minisgors undertook to co~opercte with the‘brotcctornfe govern=
nent tant he waos wllowed to return. The now rél"tiénship
between tho Britlsh Governnent ﬁnd Bugrndn wca 1o id in the
Bugandq Adreement, 1955.

Under the Agreenent, the British Governnent undertook %o
recognlse the Kabaka as aruler S0 long as he ruled in accordance
With a con"titutmon for Bu*anda (wthh wes “ﬂde an inte grﬂl
part Of th(‘. Ag‘eerlent) Bugrnda ﬁgreed to be ropresented in the

Legislﬂthe Council by chndidwte subnitted by. the Katikiro to

the GOVernor .



The Governor re‘camed the p0wer of uetoing ﬂ.;_‘poin tr-cnt of

ninisters by the Kabuka 'mu the powez‘ of appro¥ving dreft lows
nade by the Imkiko and the :\rmual estim..tes of ckpenc}iture of
the Ringdon, The ‘,gxeenent nate hlgmdn virtunlly = federal
Etate w1‘chin Ugﬂnd« Protactorate. The Protectornte and Br:.ti h

Governn'anm brepched the Agrecment by requiring Mugrnda to

participoate in country wide glcc‘cions to the Iegislotive G.ounﬂ.iln
Bugonda -boycotted.botkz the :'elec’-cioﬁs and the constitutional 2
connittee appointed to fcconm-nd the nﬁna in which 'thc elections
were to bo conducted and mstituted 1egﬂ1 nction in the High
Court,y proying the Court' to declare th at the Tesislative Council
(Elections) ordmmce, 1957, was co ntrary to thohgreenents,

The Court disnisscd the vuit when thc Hsott_ctor te governnent
pPleased that the Agreenent was on act of state whiqh vonld not

be questioned :Ln any court. Thevdecis{ion of thcAHi'gh Courts

was confirned . 7

by both thc Court of Appeal for Bost Africen and
8 ' .
the pri¥y Council,

As indepcndcnce. appi;oached '&or'e.coz;flioigs crlled for reso~
1uti:6n tlirough cunatif.utic;nal nediztion, .:Tl'_le_ 'first of theée wns
Bygeandta Ghich wmted to secede u;xlééé its pc;sitlion in general
and thrt of  the Kabake. in. p..rﬁculur w'\s cleorly ﬂei‘ined in an
independend:r« Ugandn,. The other ]cmgdors nede Hl.,lll'cr cla ims..
Henbership of politicnl p.‘rtics reflected rcl;giow‘ “llguento-
There were boundary disputes oetwwn Bug 'md« ﬁnd ”’unyoro relnting
the qou_x;tzen lest by Bunyoro to Bu"mdrz at, bhe beginning ofthe
t:'cn'l;urj.. Th¢ Bakonjo and Bamha, the Sebei, r,mc} the people of

Enst Lcholi district wanted moparnte districts. The town Mbale
wos . cloined b both Bugi hu n Dk 4.



In 'ZDeéeﬁber{ 1960, the Secretary of Statc for th eColonies,

Sir Jon Macleod, -appointed dHConnissibnngungor the Chairnonsaip
‘of “the Right Honourable, -the Berl of lummter, to exanine and
ndvise on the fornm of Government bdést suited to on independent
T crnde,

The terms of reference of the Commission were:

2o consider the futurc form of ‘Fovernnoent best suited o
Uganda and the qucsfidn of {he-"l‘elat.icnsi.lip between the
Central Governnient and the other nuthorities in Uganda,
bYearing in nind:

{a)Her Majesty's Government's kiown resolve to lead Ugonde
by appropriage stnzes to independence ond to this end, to
devchop stable institutions of ’goﬁ&hﬁel’it vhich will
Prdpérly reflect the po rticuler circunstences end need the
neéds of Ugendn-andj
(b} the desire of thc people of Ugandn to preserve their exisiing
institutions and customs ond the status mnd diginity of
their rulers and lezderss and
{c) +the speciol rela{iibhsi}ip “thot alrecdy cxists between hor
Majesty's Governnent ond His Highness the Kabaka's Governucent
oend the Native Governnments of Bunyoro, fAnkcle and Toro
as set down in the various Agreenmcnts that have been
node with the Traditicnal Rulers ond peoples of Bugnndn,
Bunyoro, Ankole, and Toro, shd fo nzke recoumendations"
_The Comnission reported in*1961, and it was nmainly their
‘véport and the Wild Report of 1959, which laid down principles
upon which the funidntion of the independence eonstitution

of Ugonda wos based, . e



_£h§f5K;hg6§né‘in-the:éoﬁnfry'ghé the need to

ksep the coﬁntry oney within a federal ond seni-federsl stnpture.

The min recorinendations of the Comnission were thris

(a)

(b)

‘(ci

{a)

(e)

()

(&)

.

48 for ns clains for succession by Bujandn were, concerned,
it was unacceptable to allow Buganda o separzte fron the
rest of the countmy,

Bhagondnle relntionship with Uganda should he federal,

The Centhal government should hove exelusive bowers over

a few'spccial natters such os foredgn o~ffairs, the arned

forces ond the centrel police, Buganda should hove exclusive

powen over other nntters such os the Kpbakaship, the Iukiko
and troaditional institutions, The residunry powers shall

be shared, subjeet to the central legislature's over

-~riding power in the lost resort.

Buganda should be given o gunrantee that Ugnnda laws
affecting the Knbokeship and Bugahda's otuer exclusive
gubjects should be of no effeet unless agrecd to by
the Kobaka and the Iukiko, This gucrantee would be by

law, which the couris would enforece, DIu muda should

have the deciding voice in settling the form of guarantcee.
The Kahaka should beecone a genuine constitutional monarch
and withdraw fron politiés..

If one of the Buguhéa nenbers of the central legislature
becane o Minister or Paliarnent Scerctory of the Ugnnde
Governnent he should ccage to be o nenber of the Iukiiko
-and thdére should be o by-e}eotion for his Lgkiikg seats

A direetly elected Imdciiko, if 3t so wished, could choose
to aet ax an electoral college to_elect the representetives

‘fron Duganda to National Asscnbly.



(1)

)

(x)
A

sion to' eleéfé ‘thie Puganda Tepresentatives in the Uent2al

legislatdre, so thet vmriocus bodies of.opinion sheuld be

- represénieds.

Aduli;'.s of eith:ez‘ sex resident in Buganda s‘houlld be allow_ed,
to vote in Iukiiko electlons. The national electoral regi-
ster shouid IIJe' useds ,

Subject to the umal disqualifiestions, oll voters should
be nllowed to stand as candidates for election %o tl;_xe.
Dukiil;é. .

The 1life of the Inkilko should be three years.

The i)ower of dissolution should be vested in the Kabaka

acting on his Prinme Minister's advioe,

The report then addressed itself to the franework of fhe indepe=~

ndedee- constitution and suggested the i‘ollowing_ k]

(a)

(v)

Ugondn should be a eingle denocratic state with a strong
governnent at the centre, Within this state Buganda ghould
E;j;anj_zqrzi‘?aderal relationship ond the thwee othe;‘ agreenent

kﬁ.ngééms in a seuiefederzr;l xl'elatiqnahip.__ s .

Thé law requi‘x"mg direet elect:ion.s to the 'Iukiiko and
speclfying the fr;anchiae should be ensh fined in the Ugandn
constitution.. The constitution should require Baganda to

be represented in the Na‘yional A'ssen_b]:,'_either_by diredt

or by 'i;xdirect electlons, at her option. The cholce should
be signified by the Kabai(é. ;ct-ivz'lg- a_n..z‘ldvi;e e.fter a resolution
by__-the— Iukiikoe ' ” |

The National Assenbdly should have no power to nake laws onthe

n
following subjects without the conadt of Bugande, signified ns obovej

i, The Eabokaship.

ii. The Keboka's government, including the public
service and locel governnent,



(iv) ’I‘rgdlt_lone_i:-ﬁr- méfoﬁ&f'nc‘if.térs"t(f .b'e.'de;'f'ingd.__

Tukiiko should have no power “to moke lows confliecting with the

nfional constitution; or laws on foreign eaffairs, nationality

the ormed forcesy the nc tlonal police force, and sbout centrel

goverﬁt\en 1t fa'xés .

On other matters, both the Nationol Assenbly snd the Iukiiko

have power to nake laws but in cose of conflict the ¥otional

Asgenbly's legislation should prevail.

(o)

(a)

(e)

“(2)

Asmenbly,’ I‘-.Agtm’!;mﬂepen'deﬁrc‘é“i? would become a

The other Kingdoms should Love the same gualf'éntee as
Buganda for their monarchies, the constitutional power
of ‘their rulers and'cereuoriie:_'s ond traditidﬁa connectéd
wi'.hh their 'ncnorchiés and their 'cxijltu.res. The Kingad oms!
rights to a'ppo:iﬁ@ Mi;listefs. Slflou'ld- be:.recognised, in
the constitution, Dogislotion passed by tho Kingdom
councils .slw\:x._ld legnlly be bye-laws; idut should bé‘ .
call.éd Wlawe" .: o )

The constiﬁﬂtion should 'proiri.ﬁe for the cou:ci:s_to
decide dispute about it;vs nea;ning and operc\.tion.'_

Until :I.nd'ep'enﬂence,r thc-ﬁead o state was to bel the
Governor fepresenﬂng the Queen. Afterwards it noy

nay be best to appoint a Govermor General et first, to

‘allow time to debate the problette

The Iegislative Council was to *= becone tbe National
sovereign legisloture, subjcct t0 the restrictions

of the constitution.



Consgitutional anendnents should reguire’ a two-thirds onjomity, -
The eourts of law should have power to deci:._u_'e »unconstitutignal
legislatiton invelids, Uni:versal ndult suffn:?ge and a coorion
roll were recomnended, The Cel;t):jal Governnient should mzintain
a single electmal register for the Nntional Assenbly, the
district councils znd the Bugendo Iakiilo., The Assendbly should
be elected for a five yeor tern subject to earlier dissolution
by the Head of S‘h_ate on the Prine Hinister's advice.  The constie-
tution should provide for the roglgnciion of the goverm;.lent if
defected on o vote of confidencej for the post of Lender of the
opposition; fmd for the 2ight o:'f perlisnontary opposition, There
should be no ex-official noninated nenvers, The systen °oFf
specially eleeted nenbers should continue for ten yeors, but
thereafter only if the assenbly so resoves by o two-thirds najority.
British cabinet conventions should ke followed.

The Head of State should exercise the prerogative povoers
of the Orown on ninisterial advice {e.z. to dec}are wer an@ peace,
surmon and dissolve the National I.sscr:?;ly‘ond n ke trenties).

The Upanda Constitutional Conference, 31961,

Soon after tl\e‘publicetion of the report of the U;;m;dn relat-
donships Comnission, a constitutional confercnee took place in
london to decide upon the constitutionel siructure of an éndependent
Ugandz.. . The Report forned the basis of -d.iB,CllEBiOn at the _conference
ond the nain gquestion wos which rceconzendations were not to be

adopteds In *his opening speech the Secretary of state for the

Colonies expressed his conviction th-t the Report of the Relntion-
ships Co_nmissipn provided a francwork \yithm vhich the Conference

could rezch ngreenment on a constitutiont? which would take Uganda
0 the final stage Lefore independencc, ond that the proposola




“plnced

reconnenda

. ations -

of the Gonnission,- wiit.h reg:’:rd' 4o Bugenda providled the best and

perhaps the only way of securing the co~operstion of the people

of Bugonde in the creation of an independent Uzanda.

The Conference was o nopentous acfasion for Uganda because

it was agreed upon, formed #hk basis of the indcpendence

constifution. The principal conclusions renmohiecd wore ans follows:i-

5 1.
[ 4

2.

<

AV I
-

4.

5e

The Legislative of ﬁggnda was to bLe single chomBer spyled
the National Assenbly, conposcd of eighty-two dEedtnd
nenvers and nine e&pecial ;el'erc:ted nenbers, lei the elected
nenbers were to be ele-cted by'ﬁnivcz"l’éz‘.i‘c'xdult suffrage.
The boundories of con&tituenciés were %0 be reviewed

fron time %0 tine by an Elecfrol Boundnry Comnission.

The leader of the majority party in the National Assendbly
was to forn a Govéﬁ:uéﬁt and become Prine Minister.

There was to be public and .;uéicinl Service Connission

t0 nake appointments to the Public Service =nd the
judicidry respectively, . V

The posts of Provincial Cc;nnissioners were o be abolished
but those of district Comnissicners were t0 be retaiﬁed.
There was to be a Hdigh :C'ou.rt for Ugonda consisting of

the Chilefs Xustice and other julses. The repirir‘:(-; age

of o judge was to be sixty two. J‘Lppealsrwere to lie

fron the High Court to the Court of Appenl for E:;sterp
/{ricas But mppecls were tc; lie direct to the Privy
Council on questions of interpretation of thé

Constitution,



b)

c)

a)

14 wns 40 be'Tepresented in’ the National Assenbly

by twenty-one nenbers elected either direectly by
the pcople or inddrectly bLy the Iandriiko,

The Imkiiko was to have sixty-eight dirvectly electdd
penibers and not more thon thirty swe nominated or
cx=-0fficial penbers.

The Iukiiko was to hove exelusive pnweré to nnke
lnws Tor Bagmnda on the Kabakaship ineluding the
pOwWers, éuties'and olbligations of the Keboka ond
his ninisters, the public service of Mgonda, 'u'd
traditional and custonary nntters reloting to
MQrmd:—\-q

There wns to be High Court for Bugaudn which would
adninister justive in the nane of the Haboka and
having t-hc sane Jjurisdiction with respect to Duganda
as the High Court of Uganda was to hoveg in respect

of the whole of U gandn.

7. Justice wos to be anduinistered in Ankole, Bunyoro and

Toro in the nane of the respective ruler,

8. Eoch diagrict adoinistration was to be given the right

to oppoint a constitutionnl hend,

9,- T™e constitution of Uganda was to contain o chopter.

pretecting the fundanental rights of the individuals

enforceable in:the High Court.

The Business of the 1961 Confercnce was 0 Accide the forn

constitution providing for internnl self-governuent. -The Constitutional

Conferdnce soupht, so faras wag possible, ¢ ensuve thot they

weuld form o suitable Busis for Upnndals congtitution nfier independence,



1962. Responkibillty for th : daty internal affairs’
passed to a Cabinet of Ministers drawn éxclusively from the
National Assenbly, The 1earller' of the ngjority party in the Notional

Assenbly, Bendicto Kiwonuka, hecane Uznnda's first prine Minister.

The Uganda Ir}ﬂepenclence Coni‘erclmce, 1362‘

In April, the Rulers of Angole, ﬁunyoro ond Toro, and delegctions
reprgsenﬁing their governnents, in discusgions with the Sectetary
of Sgatey, put Borword g denaond for federzl status for their
Kingdons, -

They were acconpared by the Ky.abazin;;n. (elected Constitutional
Hee.ﬂ) of B.fsoga, a district which haad ir-ditional institutions
of its ovm, and o delegation fronm the Busozo district Council,
who asgociated themselves with the denend for feleral status.

In these discussions the Secretary of State ocgreed that,
provided %hat detgiled provisiong cnu}d bé worked out and enbodied
in new A{;rcc:nents, the threc kingdoms, should be accorddd certain
exclusive legislative powers, together with safeguards fqr their
Rulers end t;('aditional_institutions. He 2lso agreed thé approp-

riate revenue should be secured 1o the Xindons in the Uggnda
constitution bﬁt addel thot the details of this would hove to

Le worked out later in the light of the fiscol conmnission!s
recopnendations;' Finally, he sta-ted thnt if agrecnment could

_be r;ached on the'se netters they would DeCBErYnched in the Cons-
ditutlon and would be expressed in the new Agreenments as a federal
relgtionship, The :§egrejbazy of State was, lhowever, unable o airee
thet the i’Ir-xited Kingdon Governnent shcould ontgr .into an Agreenent

Withrnu85aa (which unlike the Kingdoms hed no existing Agreenent
* with the U nited Kinédoi-i Gbvernnent) ; aﬁd the gquestion of the



Tt was onnounced on 10th May, 1962 that a Conference would

open in London on 12th June t¢ resolve those matiers requiring
decisions before independence., The relationship between Uinnda
and the Kingdons (including mSoga2 was atill defined in Agreenents
with the United Xinzdom Governnent, which could not persist after
independence,

.l‘lﬂeanwhile, a general election was held in Ugondan on 25th fipril
1962, which resulted in a chonge of Governnent. New re@isters
of electors had been prepared to pive effect to the decision of
the 1961 Conference thot wniversgl adults suffrage should e
intvoduced throughout Ugonda. In the elections in the constituencjes,
the Uganda Peoples Congress secured thirty seven séats wnd the
Demoedetic Party twenty two {but two subszeoquently by elections
increased their strength in the Nationnl 4ssenbly to twenty-four)*
Twenty one representatives of Busnnila were eleeted by the Dugmanda
Inkiiko, the majority of whose menbers had thenselves heen Qirecily
elected at an elcction in Febuary, £11 the Bugonda neners were
nenbers of the Xobaka Wekka novement. IMr, A, 10, Obote, leader
of the Uganda Peoples Congress, then succeéded Mre B Kivanuke as
Prine Minister nt the hend of the conlition Governnent corprising
his owvn party and the Xebaka Yckka.

The Uganda Indcpgndenee Gonfcrencg opened at MarlLorough House
in London on Tuesday, 12th June, 1962, under the chnirmanship of
the Secretary of State for the Colonies, the Rt, Hon Reginald
HMeoudling, M.P.__The work of the Conference was largely underiaken

in three committdes - A Constitutionnl Cormitteey @ Fiseal

Committee and a Citizenship Comnittec.



group§ éhﬂ ihdifidu&lé»tbklng ﬁé;% 1n.thézcﬁnféféAéé.“:fhé;'
' Teconmendations of the Committees and 4y, OUtcome of these
informal neetings were comsidered by, the conflerence in plenncry
eession. - The conclusions reached at the Independence Conference
anended the provision of the self-government constitution and
the final result vas the Uganda Constitutional Snstrunents, 1962,
On Octoher 9, 1962 the Uganda (Independence} Ordew in Council,
1962, was laid bLefore the British Parliamgnt and the Tornal
Constitutional Instrunents were handed to the Prine Minister ,
Milton Obpte, by the Duke of Kent representing the Queen on
.October 9, 1962, and Uganda becane en independent nenber of the

British Comnonwealth of Hations.

IHE CONSTITUTION OF UGANDA, 1962,

Pé:‘;er'ati-on:

There were two features of the independence constitution
which were distinctive and tailored to the circumstances ofvthe
country, ~ It° . wes here fhet the constitution acted as a
nediator at jte best. Uganda was forged into a united couniry
fron a collection of tribes with varying history, tradition and
custonary institutions, One of these (istinctive feadures vas
the federal status given to Buganda within U ganda, Thaugh
the constitution fornmally declared thot Ugangda was to consist
of the federal Kin .doms of Ankole, Bugsanda, Bdnyoro and Toro
and the Zerritory 6{13.190-33 in addition to ithe ‘'republicen® Qistricts
i1 was only Buganda which had any substantial degrgcvof aﬁtonony
within Ugenda, In praciisc the other kin.;;ﬂomé and Busoga conl“binued

to be controlled by the central governnent like any other disirict
of Ugande.




xelu vel, “to them weic 1inited to the pbaition.

and the ctetus of their ruleréf*“ﬁuf“fﬁé'relatibhship'of Buganda

‘to the rest of the country was really Tedexcl.

Uatters mith Tespect +0 which the Buganda Tukiiko had

.
.

cxclusive powers are:
a) The Kabakaship;
b) The powers, obligations and duties of the Kabaka as
such; o
o) +the atatus of the Kabaka's minisiecs as such and their
' powers, obligations and d&ties in eddition to thoge
confeéed by or arising under & law pagsed by the Palia
nent of Upadaj
d) the public serwice of Buganda;
e) matters relating to taxation aorved %o between the
Kabaka's Government and the Central “overnment;
£) Buganda's public debt, public aolidays and festival;
g) troditonal end customary matterr relating to Buganda
alone%o
La%ters reserved for the Central Governaent included foreign
affaigs, immigretion, national"'defence, iniemal security, penal
law, bhe judicial system, public findnce, public health and the
public service of Uganda, MNatters over unich the legislature
of Biacr "Tederal states“:had exciugive powers to make laws were
limited to the office of the ruler, his poucrs, obligations, and
duiies, public holjdays and feetivals, tiuditional and customary
maviers relating to thady state aloﬁe. _They could exercise jusig-
diction over other matters only aftcr surangement with the cen-

11
tral Government,



Conetg ;ut;onal Amandmenjg . )
Another distlnctive féature of the Uganda 1ndependence ooN g~
tltutlonwes the procedure of amending the entrenched provisions
of the constitution, A Bill for an Act of Parliament to amend
the constitution had to be supportcd on snoond and third readingd
by noi less than two-thirds of all “he mg@burn of the Nationeal
Assembly, But if the act was 56 maké provigion for the trangfer
of any part of Uganda from oha faﬁeral ~ta%c g6 another or to
a dl‘uTICt,rﬁhd district or ﬂederal w"he 50 which it was to
be trangferéd had f; conaent'pé thp grcasfer by a reaclution
supported by not less than two-th;rds of 21l the voting members
of legislative agsembly or council gf ecch the states or diptricts
concerned. The federal structure, the fundspental rights, and
materg over which a fqderal gtnte wag givon execlusive powers
cguld Aot be changed by the contrul legirla,uxc without similar
congent glvgn by the legislative assgﬁlles of the flederal siotes
that would be afifected by the chenges 'The reg ult of this was
thit the position of the Rulers, the Bili of rights and the egreed
bowndaries of Uganda cpu}d not be phanged unizateygbly by the

centrcl Eovernment.,

“The Logt Countics"
fc have slready Been thay at the end of %he lmt century all
Bunyoro territory South of Kiver Kafu wore fjransferred to Bugende
and “he Bugonda Agrcement 1900, confirued she trnﬁsfar; Bunyoro
" called thiz territory " the 1os€‘oountieu“§2
' Prom that time many attenpts were made by the Bunyoro to
regover these counties from Bugandz, fn19)2 the Mubende - Bunyoro

Gommittoc was formed os a political oygonisation whoge main aim

wias the Treturn of the counties to Bguyoro, In 13912 when ppeaking



it periis e'ritar;v ‘Cdmmfss:‘.on'inveatigatir_lg the cl;:éi--
Tability and the feasibility of closer unjon in East Africs,
a prominent Munyoro complained_to the sberetary of Siate for
the colonj:es abouy the logs of Bthoro territoxry, 3But the
Colonial geerctary refused to go into the question, maintaining
that it had long been stttled, ' When' aigning the 1933 cnd 1955
Agreements with the Dritish Governemmt the King of Bunyexo nade
forial piblie mbziemehifs i‘egei‘;fing Bunyorols claims to the lost
counticg, His vliimg w're not hecded., But the BPanyozo 4id noj
give up, His clains wire reififoreed by five petitions adiruszed
to the Seerctary of T+a%e for the Colonics between 1945 wnd 1954,
Several re Tresentition's were also mode by the Mubende-Bunyoro
Conmi stee betwon 1951 and 1955, But all werc ‘turned down,

In 1958 the Omuk:ha or King of Bunyoro asked thc Colonial
Secretory to Tefer the dispute'to the Judjicial Committ:e of
the 2rivy Council, “hig was algo rejectcd on the sround thzg
thexe wore No jussiciadle 1égai issdes which could properly he
considered by the Privy Council.'rThe Uganda Relationghiy s
CommissionArecommonacd sh.at a referendan qgﬁld be held in two
of “he digputed counzies - Buyegn and Bugangezi — and the riler
counsy te be made by Hunyoro, The Commission sdmikedltHat X
the people of the counties chose to join Bunyoro, the counties
ghould be handed over ot indcpendehce., The Tecommendetion o I
the Commiséion wap réjcc%cd by the Kabaka's gavermment cnd the

Constitutional Confercnce of 1961, The Colonial Seexchary ace—

ordingly appointed & Comsission of Privy Councillors to inveehi [ onte

the dispute, “he toms of reference of the Commission w.re:
“Having regrid o a6 paramount necd fot the people of

Uzanda includin:, Buganda t0 move togetler into independence
in ‘conditions which will ensure peace ond contentmont,



- Toprecentations from hosc concdrned mad to odvise whether

eny and il so0, what mecasures, should be taken to deal wibh
the situction®,

The cout’ies in which the investigation war 50 3¢ oconducted
were DBuyage, HJugengazi, Buwekula, Buruli ond Dupgcrere ond portions
of the counvive of Singo and Bulcmezi. Aftor ite investigatione,
the Commineion recommended that Buyago and Fu;ansazi ghould be
returhed: to Buny¥oro befo:g inggpendence doy while the Govemor
wes still in office, But that there was $o be no chainges in the
sratus of the Lerritoy aaat of Mubcnde District,

' Phe redommendations of the Commission wer¢ congidered at the
Independence Conference of ;362 and it wag azreed thit there wasg

to be ro trcieier of territory before 1ndgpenlcnce; et the disputed
coilntics of Huyusa nnd Bugangazi were to be cdmiaie sered by the
censx:l governpent and that o referendum woe to D¢ Leld alder twb
yeurs to £ing  out the chb;ce of'the people living in the disputed
counties, .Qhey were to be given three =ltematives: 10 remain

in, Busaadn, Yo ﬁé transferrced toﬂBunyoro or 0 remoiit o separate
district withir Ug~nda,

These conclugiopg qf the conference wwire incorporated into
the U;anda COngtitutipngl Instrumcﬁfs of Indcpendcnce, Section
26 of the Urinda(independence) Order in Cowacil, 1962, provided
thot in order to sseertain the wighas of the inhabitants of the
comntive of Duyagz ond Bugangazi as to the ﬁiiriiory”oi Uganda
An waich cach of +hea ghould be j,}’lcluded, a[_fcrondum‘e'hould e
held aiger 9%h Cotobexry 1964, on a day appoin%éd by “he Nationnl
Agpumbly, Only thoge who would be rogistered v&zurz for elections

to *ho Netional Assembly would be entitled to votc in the feferendun,



The' guestiong 1t i > ' Tefevendum in

each counfy wag 10 beé sueh a5 to ogeertain whether the vogsr
‘wishes Bps countxy to form pert of the Kingdom of Bugands, or to
forw part of Xingdom of Bunyoxo ox 1o be established as a separate

distPict of Uganda, The referendum was to be organised and conducted
in such manner as prliament would ﬁrgscribe. Phe chpice of the
majority ofthe voters in the roicrendum was to be. implemented

By amending the Independence:Constitution by a simple majority
“in the Nationol hssembly, Phege neasures were implemented in

1964 when a referendum #ag.-l1cld, %wo. of the dispuicd counties ’
Buyage and Rugangazi, voted for {heir re-union with Bunyoro and
Parliement passed the necessory Bill Bor their transfer23

Another victory for the Constifution as & mediator in internal
conflict in Ugan&a.

THE SOVERIIGH STATE OT UGANDA.
The Congtitution of Uganda (Fizet Amendment) Aot 1963,

We have already scen that “he I(ndcpenhdence Constitution made

the Quecn of Brisain the Hoad of Nnte as an interim gpeasure ,
The question that was‘debnpuﬂ was: vho ghould succeed the Queen
ag Head of State? The Baganda ineistod that no Commonex 5 was
to teke precedence over the Labaka, Consequehtly the guastion
of the Headship of State become ¢ a0t iseue,

Uganda broke Qg;_conqtitutional linke with the British Crown
: ane year afier independence, on O:tobér, 9 1963, This wes done
_ by the enactment of thoe constitution of Ugands (First Anendment)
Acty 1963, The Aot_establ;shed the oIfice ol Presidenty who wag
to be the Supreme Head of Stote and Commander-in Chief of the

Ariied Forces,



: rsonel toxsion and no property held. by him in hie
péraénnl cepacity could be éampulsq;ily acguired. The Act also
erenied the office of the ViceePregident who wus o perform the
functions of *he Prepident and enjoy the constitutienal privileges
of the President vhen the Presidapt was dut of dhe couniry, or
;- for some othew rcagons he was unable to perfon: he functions of
his office, or when the office of*phe Prepident. wag vacelt,
If the VicewPresident was Unable to perfom ‘the funciiong of the
President, presidential funct.iongl were to be performed by the
Ch;ief Justice, )
The President and the Vice-Pregident were to oo oaé;ed by
the Nationc) Agcembly from among thetru?ttiona; rulore af the
foderal s .te~ and the constjtutional heeds of di-triotese The
term of offico of thePregident and the Vice-Pruridunt wgs
liﬁited'tb'five'yeérsé' They could be removed Lram offick by
Va regolu~ion of the Natiohal Agsambly, A& resoluiion for thieir
rempval could only be moved by the Primozministur. 1£ 1% wes
noved by a ember of -hhe?;lifationul Agpenbly othey thun tHe
Privc Hini=icr, the member mpving the regoluiion hud to satisfy
thc Speakey ‘thut not léss thon one holfl of 11 thc nambexs of the
Assembly had cignified in writing their ingention o voto in suppeTt
of the Tegolution, 4 resolution for the removel of the Prestdent
o tﬁe Viée-Presi&cnt'hch to be supported by whe voteg of not less
than two-*hirds of all the members of the National Apoembly, -
; The @ffice of the ?regideht wag purely conspitutional. He

hed no discretion to rofupc 10 nssent o bills,

-



Liko fhe'(}dvemor" General he hod to act in ancordﬁnn_e with the
advice of the Cabine t or o Ministcexr -eing under the general autho:jlty
oi the Cabine t. He could cet o~ Uis own diserction only when
oppointing a Primc M:Lnister,' removing o Prime Minjster from office
soter the expiration of the tem DL e apnonbly, Vhere the
President had neglected or declined to do g0, the Prime Minjster
was given the power to inform the President that it wes his intention
t;)' do that act him:eelf after the 'éxpi r.tion of that peﬁoa, i? the
to ve gpecii‘icd by the Prinmc Ministers .\t the expiration of that
period, 1f the President had not donc “h % act, the Prime Ninister
could lawfully do i§ himself, An ac* done under such circumstances
¥y the Prime Minister was ‘deencd to be mct of the President himgelf,
The practical effect of this was th % the Prime Minister could v
as~ent o bil}.s, mnke atatutory inﬁ"-:rmuun‘ﬁ'.'rg, appoint pergong o
public ofijce, cnd. exerci:.r:..e all” the powels of ‘the Xresident, if
the lottoer deelined oxr n'egiectcd $o Ton,

sir. Bdward Mutcss I1, the I’.o;b:ica'- of Bug(éhda, was elected
the fiTet President of Uganda and’ 5i¥ \iilberforce Badiope, the
Kyobazing (Ruker) of Busoyn, wos clecivd Vico-President, The
elgction of Sir Edward Mutesa vics I;laAd-e p"c;ssj.blc; by, &nd becdi).se ’
ofy the alliance betweon the Ugnnde Jvople's Congress (upe)

and the Mk geratraditionalist Kabaks Yuoldin (&Y) ( Kobaka Only).

Though Ugonda broke ids con-: ituiional lvinks with the British
Crown, the coun'ry wos nof deelircd o depublie, Instend, it wasg
sytled "The =overcign Shnue oi U;vnda¥, The whole connt;tutional
sct up was an anonaly, Dheé Hochiofi&paténwapiefyled HBwegiBing"
u.huti:eg;luMoﬁa&d hﬁvei{.. Dot "ho i Dngonda tribe, he wop o King
who was $he Head of State of a* antion conmposcd of four kinzdoms

and cleven districts,.



of the UPC on -
H _a!_lglvb‘é{.,weven ;t.h'e P‘I;esidmt and the Prime lijnigtor,
on the other, Prime Ministor Obote twartod an sitempt to remove
bin from powcr by suspending the Indcpenhdence Conmtitution in
March 1966, Hc lter gbrt?jgafcqu %t and replopced it with an interim
consztitlrltitJ.n in April 1966, S
 Viith 211 respect, in adopting the Constitution of Ugnnda,
1966, t‘he nepberg of the Hational Asscmbly aclicd irresponsidly,
E‘imn introducing it tp _tl_}cv House, Obotc spoke Tor $wo ard o
helf hours, costignting the Kabako, ncwussing hin of noking his
two role« zw Head of State nnd the Kebaka of Bugande and of
- mzking an a*tempt to overthrow his govoermmoent with the add of
forcipgn troopse He theh went on to explain the main provision
of *he Constitution, and moved ¢ motion th % 'the 1962 congtitutdon
be abolished shd it is hercby abolished', Liende.r of the National
Aaseubl;r cnouted "Yen, Yea", without even sccing “ihe copies of
the new constitutian, Obote $0ld then to pick up tizeir copies
from their pigseon holes, The 1966 constitution w.is uscd by Obote
to resolve the conflict within the rouks of the U2C on one hmd
and ;ch:zt between hin and Sir Edviard Mutcess, on tac other,
The nzjor chages brought mbout by the 1966 Uonptitutien
vexre the followin.g_:- : .
A) Phe 1962 Constitution was abrogated in Hto and replacey
Wy the now one, This enchbled the eounyry, for “he i’i‘rst tine,
to hove what is-called an "autochthonous compiitntionsi” that
is, o congtitution that'derives jts wolidity not fron an Act
pasned by “he -British Parlinaent, but‘ hag thue forcu of law
through ites owna nntive authority. Ugenda thus hod 5;"constvitution

thet wos hono-grown ond not cutliorised by ¢ iritish “ot of Parliamcnt,



- 27 "l
b} One of the entrenched provisions in the 1962 constitution

wog the Tedernl @ﬁ;mct\;rc. .Ugand:\ wae stid S0 connist of federal
S strten, di-trics, ond the territory of Libnle, ‘le Federal

sfalen vere Bugmnda, Bunyoro, Ankole, cnd Poro nd jhe tornitoxy
of Sugost, VUnder the 1966 constitution Uganda wep said 10 consist
of Ringgons, districys ond the territory of ivele, The effoet

of thie wc\sngolished fegderation in Uginde ond for $he first

time the country becaue a unitary Sitotc.

¢) Under the 1962 conatitution the legial sunrv of a

Kingdoic or =he torritory of Buso:n hod exclx;pive powier to0 nike
laws reloting to (i) the office of the raler, (i1 powcrs,
oblig:-ioig tnd duties of the rulers, (iii} sgatus of tho Ministers
of “he governnent of the Kingdon cs such ond “lieir  poviors,
obligofione ~nd duties as such, other thom ilo-c conleyped by

or under a low enacted by parliumaent; {iv) ruch ~‘;::::.nionimntters
ong s thgre Pelaking there to as noy be pro-eribed Rf pr.;liauent;
(v} mnroeers incidental to the legislotive - w.5ly of the Xingdon
ond othgr watiorities estoblished by the cons idtutivon of the
kingdong (1) puvlic belidays and fostivalr of “i kingdonj .

and {viig jraditional apd custounry neiiore wire phde no lénger

cxeluemive by the 1966 epnstitution. The seriisnent of Ugando

could &2 Tegislote upon theny ond if “he logielition of the
kingdon worenmwly whg incongietent with hd o irlation of
perlisneri ¥he wgt of porliauent pruvailed, . wd e low Dode

by ke kingden way o be void $0 the tmitue® 0 %dhe inconsiniencyy



a of sjmfc, the 1966 voneiiiution °

‘esiobliched o cong;titl..x"h.io 1 ixua
eu{-:.':b.l;ir;‘h;:-d ‘~n ureentive president, A1l the txceutive suthority
of Ugrnde wiews venicd in the President, but he wae » @nimvu to
exereicc 1t in ..ceord-nce vAth the andviec tenlerid o do by the
sabinet, The YPre=idont wag to be the londer of the o jority
pordy in “he fation~l Assuzbly, The rrepidont Y@ o mpoing
o Vieo~Frooddont fron szeng the noubers of e orbilic’,

’

c) UL‘.LI(;}" wine 1962 constitution cortiin C.‘."‘.\:;j({'.“j,-",‘ o¥ »ncople

weew entitled, e ool right, to be remistorcd og Uond . Uiizens

“ILv: rppropriate spplicntions in e .- acr picecribed
v opralicnent,  Theeo ineluded (d)  elien vonen konrring Uoonde
citizene, (b) no'urnliecd Britlsh eitizens wndur T .c Dritish
Yadionclivy ety 1948; ~nd (c) persong born  in U und. hefore

independence det ool "her of hig poreats une o Uy er eltizen bomn

in urr

I "1 shzee enges ihe ninisrer Lod 0 dlc-ewgtion

to r..usce the regi-~tr-tion of swch persons ~s cisizens of Uganda,
Unier the 1966 conetitution, onip i:nrricd wocen @i o Sedised
Seitieb citizens eould be registered oo o right on o slic.ion,
o gunfet Tonee mven Qi pewcy O redPro to v il w nx citizen

o pereon o1 ik Ugiiddn but neisher of whose p.. 1oTH

in Uo a3
£} One o “ho points of dignrgrocucny ..o w2, .nd . Jongtitution
cnd Indopendence Jonferences wiog the right or .an, ..o %o opt for

indiveet oloe~ion:  Ho the Hationnd As-oiibly, oy

odjection "Wy ‘e Denoeratic Party, the 1962 Conctituiion [nve

Augnd . Iukiiko the right to dedide whethor roprurdr:
thie people ol Nu an. oin the Hetional Assenbdly wede o be dirTcotly

eloetud or %o Lu olcehed By the Iukijko acting oo % clecropal
college, .
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The Lukiikp'opted for the latter alternative, The 1966
coneritution chnonged tiuia _sfi'%uation. Members of the Mniion~l
Asnenbly reprerenting consy; tuencies in Bugonda hod to be
31reftly elected juet as 1n%}he rest of Uganda,

g) The powcwa of the Luiiiko were nlso reduced with regord
to he appoinincnt of the Ketikino (the Kabaka's Prine linister)
ond Kabaka's lini-4ora, The 1962 conetitution provided thot
any pergon could be nominated Eetikiro, even if e wioe niot o
nenber of the Iukiko., The Inkiko had also o say in e appoifte
-nent of minis*ers in the Kabakals governnent, 1t wog Skeo

to subnit -

Lukiko which/vi.-~ 4o the Katikiro a liet of fiftiun persons from
vhich *he Kotikiro could nane his cabinet, “he 1966 consiitution
provided th .t tho Xobaka wag 0 cppoint the Kotikito fron anongst
the nenbers of “he Lukiko and & person could not be oppointed
a Xetikiro unlc- he was the leadcr of the party hoving o nunericsl
strength whicli coneiested of o najority of all the . euvder~ of
“4he Tukiko, The IZabaka was also required o appoin® Li« ainisters
fron anong the nembers of the Iukiko and i+ was only whe Xatikiro
vilo was to subnit to hin a list of persohs to be appointed ninisters,
The Lukiko was thus cnnpeletiy divestod of powers to oppoint
the Xatikiro and linisters,

h) In ord r %0 enrure that the constitution wgs interpreted
impnrtially and awsy Irou the heat of local controvernmics, the

1962 congtitution provided that appeals had $0 lic dirces to
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The Lukiikp op*ted for the latter alternative, The 1966
congritution chmnged this sifuction, Members of the WHajsionnl
Assenbly reprerenting consgj tuencies in Bugenda hzd to be
dire®tly elccted juect as in the rest of Ugandn,

g) The powcyn of the Lukiiko were nlso reduced with rogard
to he appoinincn% of the Katikipo (the Kabaka's Prine I'inister)
and Kabaka's Mini-~tcrs, The 1962 constitution provided thnt
any pergon could be noninated Katikiro, even if e wor ot a
nenber of the Lukiko, The Iukiko had 2ls0 o soy in “hc 2ppointe

-pent of minis“ers in the Kabakals governnent, It wag zheo

to subnit &
Lukiko which/vwi-~ %o the Katikiro a list of fiftuin persons fron

vhich *he Ketikiro could nane his cabinet, "The 1966 conetitution
provided th-t the Hobaka wam to cppoint the Katikito fron anongst
the nenbers of “he Lukiko and & person could not be oppointed
a Kotikiro unle- he was the leader of the party hnving o nunerical
strength whiclhi coneisted of o najority of all the . .enbew= of
the Tukiko, The Zahaka wns also required ‘o appoin® i~ ainisters
fron nnong the nenbers of the Lukiko and it wes only she Katikiro
wilo was to subnit to hin o list of persons to be eppointed ninisters.
The Iukiko was thus conpeletly divested of powers to cppoint
the Kntikiro and linisterse

h) In ord .r to encure that the constitution was interpreted
impartially ~nd awzay from the heat of loeal controvernics, the
1962 congtitution provided that appeals had to lic dircet o
tho Privy Council from the decisions of the High Court of .
Usondn in nattere nfiecting the interpretcetion oi thg constitution.
main wos reversed by the 1966 constitution, No oppenle were
allowed fron the High Court to any other appellate court on issue

involving the in“-crpretation of the Constitution, Whe court of






irnterests of, anong other things, "econonic development and the
running of essentirl services®, This wos ajned ot trade uniong? :
prinnrily, It was designed to enable the Governnent to pass

laws regulating the right of collective bargeoining,

n) ile hnve noted the Tact that under the Bugenda Agrccnent,
J
1900 and the Agrcenents node with the Kingdons of Toro and :inkole ‘-’
B
e

land wog gronted to cheifs ond other officicls by virgue of their
pifice, The Hative (Of:t‘icinl Estates) Ordinonce, 1919, nade *th e
holder of nn officicl ectntc by the nane of the officd of which
he was for the tine being 2 holder, Subsquent anendenents

to the Ordinncc gave the rizht to the holder off an official
estote to leasc such e~+-%e with the approval of the comnigsioner
for loands, The reni +o be paid for the leanse was poid to the
person for the tine being holding the office to which the pert

of official sstate was attached, . This right rencined unaffecged
by the 1962 constitution, The position was, therc.fore, thot

a chief or on official %o whose office an estate was attached
reccived not only his salary, but also rents, The 1966 constitution
~ rescerved this position ns it wos part of the feudal orgenisation

of the kingdons, Officinl csbates were vested in district land
boards, All rights, interc=ts and other estutes in such 1lrnd

- was vected in the district land boards of the Kingdon, All

rents and other ducs accruing from the land had to be pazid into

the public fundg of thnt kingdon ag part of its revenue,

The validity of the 1966 constitution was challenged in Ugondo

14
v, Comnnissioner of Prisons, L£x Parte lntovu,

Micheal Matovu was onc of three Bagande Sazao (County) Chies crrested
and detnined under the Energency Reguhations, He applied for

a wriit of habcus corpuc on +he ground that his detcntion was
unlowful,



One of the issues congidercd by the constitutional court was the
validity of the 1966 constitution, It wae held that the 1966
congtitution was cffectively nbolished op 2-result of "o vietortous
revolution, The 1966 conctitution formed o new lugnl'q?der for - ..
Ugcndo, )

THE RPULLIC Of Ui/
Section 145 of the 1966 Constitution provided tht it was, to
reitain in forde until such tine as a Consiidtuent Assciubly,
establisied by Parlisncnt, enccted snother conrtitution Yin its o\
places The Parlicuent of Ugmnd a constituted itsclf into a
Congtituent Asseibly by *he Congtitucnt Assenbly Act, 1967, The
Act gnve the Comstituent Assenvly full powers o cdopt n constitution
for Ug-ndo by providing thoi aay propos:ls for = ncew constitution
if rdopted by the Conztituent Asgeormbly va= {0 bLecone law and
consiituto +the constitution of Usonde wii*hout Presidential
agacit,

The Governnent naée proposcls ior & constitution for Ugrnda
in April 1967 and weve widely debuted in *the country before
presenting to the Congtituent Assenbly for adoption. The
Congtitucnt Assenbly debated the propognle Tor cisht wecks cnd
finplly ndoptcd thei on Sth 3cpteuber, 196:,

In +he 1967 Congtitution Obo+tu!g Governnent sought to achieve
what wnp desirable but could no? be acheived in 1962 duc to the
conproaise that had to be nnde en beh 1y of “r-éditionalis and
Bug: 1dn, The Independence Constitution catiuniehed the position
of the Kingdons, created a schi-Tederel ~tcucture and duplicnted
ingtitutions for the scke of ~ccomodating the rival clains of
the difforent parts of the country, The nu. constitution vns

dieigned to ncheive netionnl wnity ond do away with txfiditionnlisu,
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Whereag provinusly, though thece districts cxis%ecd Buzanda had
only one governcent, onc legislature and one Ruler, tho Kabaka,
Tho effeectof the changes wes to dismontle Bugondn oo o tribal

enti gy for purposes of local governnent and ccnir 1 governaent

conttol,

ARMY ASSUMPTION OF POVWER

The Conntitution of the Republic of UgonGo was not given
sufficient tinec to test its workability and regilicnce, Sone
of its Provisions were sugpendcd by the Uj-hde Anicd Borces on
January 25th, 1971, when Obote was toppled. Tron powvier ug a
result of i ~understandinge between Obote ond his Army Comnander,
Major Gunercl 1ddi Anin Dada,

Eighteen seneons were given for outing Obote frou powers
Bub soue of thersc reasons were rationclisations, The eighteen
Points enuner-ted in their rrdio nessage to the pcople of Ugando
are so hirtoric thnt they descerve to be reproduced.in full,

The Dightcen Points.

“I4 hos been necessary to toke action to snwe o bad situation
froa getting worsc, Mo give herc below exocnplce of magters that
h~ve lcit thepeople ongry, worried and very unhophy,

1, The unwarranied detention without trinl ~nd for ldng, periods
of large nunber of people, nzny of whon c.e tog:lly innocent
of cny ch rges,

2, The continuation of a stote of cmergenecy over 4he whole
coun*ry, for an indefinite period which i :ie.nninzlerr to
everyvody.

3, The l.ck oi frecedom in the airing df diffgrent views on

politicnl and social motterse
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4, Tiae freguen* lome of life cnd property ~rising fron -luogsg
daily case of rosbery with violence and Xondilist: without

gtrong uecsurce being token to stop then, The people veel otnlly

insecure and yei kondoisn increngeg overdoy,

5 -"e proposcle For Hotional Serviee wpich will nke every able

bodic~ person freoa hig hone to work in a caip for two yo -y could

only lced to morc rosbery hnd genreral crisle wheh aoiice nic wvandoned,

6, Jidcspread corrv.tion in hign places, ogpecinlly rs.onyg

binigters cnd top eivil scrvents has left the people witi very

little confidence, if ony, in the governnent, Most liinistors

ovirn ilccts ol cntn er buses,nany big houses nnd sodctuic: even

saoroplancs,

Te e foilure by tace _olitical authoritics fo oxgrniee -wmy

cleetrions for ihc losb cight years whereby the people's f.co

will ceould be cexpre~rode It should D¢ noted thot e l-eot clections

vithin the ruling; pocty were docinnged by big fellovis viti lots

of :2uney whilch -hiey uncd to bribe their woy into Mwinaing® e

¢leetious, {:ism bridvery, together with threxte 1 in-r ‘i people,

entirely frleiiind “he reeul*s of the =0 called clce ions,

Progzoncd new niethwed: of eleetion requiring a erididetc o0 g .ad

in four con-tjtvencic~ will only fovour the rich mnd "Re well known,

8, Ecunobic polizsie= hnave lef{ nony people uneavlo ¢d . cd cven

nore imsceurce cnd 1 .cking in +he basic heeds of life like food,

clo'hing,ueuicine ani helter,

9 Hizh taxesg I vo lelt the cowcon nan oi this coun’ivy poorer

shon ever before, Mouie are gone o7 the tnmes whieclt thoe corxion
non licg to benr: Jevelopoent tox,
Gradunted Toax,

3nlecs TaX.

I

“ocial Fund Tax,

R S ———
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The big men con plways escape these toxes or pass then on
to *hc connon non,
10, The prices which +the connon nan gets for his crops like
- cotton znd coffec have not gone -up and -sonetines they have gone
down vherces the costs of food, education, etec, hrme always gon o
up, '
11, Tendcdey to isolnte the country fron East Africa Unity, e.g
.by sending away workers fron Kenya and Tangania, by pruventing ..
tho uso of Ugoion noney in Kenya and Tenzania, by discour-. ipg
inporss from XKeny~ onff Tanzania by etopping the use in Ugrnda
ond ¥Kenyon or Toagenidhh noney,
12, 1 addtion, *he Yefence council of which the President.dm
Chairnn, has not ngt since 19689 and this hog.nade adninistr.tion
in the Amed forccep ¥ery difficult, .As a result Amed Fouces
personnel lack netortpdation, vehieles cnd equipnent, alpo general
reeruitnent gubnd tbed to +he. Chaiman of the Refence Council
A long time ogp how not been put into cffect,
13, The crgatibg of a wealthy class of leaders who nue cuwsye
tolling of gocjalisn wiile they grow richef and the counon uan
poo -rer,
14, ‘the cabinet office, by training large punbers of people
(lc‘.rgely {ron th¢ Akoko ro County in Lango district wheirc Obote
and Akena Adokp; the Chicf Ggheral Servic¢ Pfficer, cone fron)
in amed warfoyt hrg been turned into a saegond amy. Ug.nda®

*hercfore hns Wod two amiesj one in the gabinet, fhe other

rogular,
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15, The Iengo dovelopment master plan, written in 1967 decided
that all key positione in Ugande's political, coarercial, army
and indugtrinl life had to be occunicd and controlled by people
frou Akhkoro countiy, Lango Dostrict, Also the =ame naster plan
decided that nothing of inportcice nust be done for other districts
especially Acholi bistrict, Inpharis was put on developing Akokoro
county in Lango District ot the expenze of other areas of Uganda,
16, Obote on the advice of Akena Adoko. hag sought to: divide
the Uganda Arned Porces and +he re-t of Uganda by picking out
his own tribesnen aond putting *hen i key positions in the Ammy
and every where, lIxcnnleg: +The Chié¢f General Seryice Officer,
the Export and laport Corporation, Ugouada “ent Packers, the
Public Seryice Comuicsion, Hyanzao-fexciles and a Russien Textile
factory to be situated "in Lango,
17, Fron the -tine Obote took over powor in 1962 his groatest
o2nd nost loyel gupportcr has -been *he Army, - The amy has always
tried to be an’ cmaiiple to.the whole of Africo by nit taking
over the Government ciad we have aluays followed that principle.
It isy thercforc, now a shock %0 us *o sce thzt Obote wants to
divide &nd dowagrade tha oray by turiing the cabinet office into
another am y, In doing *his, Obo*c acd Aken Adoko have bribed
and used soie seiior officers vho aa.e turned against their
fellow soldiers,
18, We all wont only unity in Ugenda and we do not want
bloodshed, BEverybody in Ugsndn knows that, The matters peationed
above appecar to.-us to lead to blood=hed only.

Por the rcagong given ebove we siea of the Ugenda Amed Forces
hove this day dceidud to tuke over power fron Obote and hand it

to our fellow soldier-Major Geaersl Ydi Anin Dado.



The Proclamation

In his subegruen* 9% -enent Major General Anin accepicd the
appoininent b{ the Amied Forecs cnd on Februnry 2nd, 1971 he issucd
a proclnnutionsto legolise his position, The Proclimrtion suspended
Choptexre IV apd V o2 *ho 1967 cons*itution, disbanded the Fational
Agstibly ond disnissed oll ninistepg 5 ond continued:~ Y2,  A11
the titlos, privileges, prerogatives, powers, functions ©ad excuptious
fomerly enjoycd or cxercitud by one fomer President of $he
Republic of Ugrnﬁﬂ wnder the Coustitution erc hcereby vesicd in
ne with effect fron *he 25th day of January, 1971, ond accowdiasly
the Hilitary HBead of =4-%c shall be the Comncnder 41 Chjef on the
Arned Forces,
"3, Perlianment is herbby dissolved and all legislative poucas
referred %o in “he Con-4itution are hervby veasted in ne,
%4, .11 legislotive powers ghall be exercised by ne tuwvough “he
proauvlgciion of decwces cvidenee in writing under ny hand wnd
sealcd with the Public “col,
5. ‘herc shall be o Council of Mjnigters whiech shhll be nppointed
by e and vhiohghall advise e in the cxercisc of oW (xceu’ive ..xd
l2giclative powers.
6, Subjeet to this Procloanntion, a1l linbility¥es and oblijriioans
incurred by ghe “overmient of the Republic of Usmda before +the 25th
d2y oi January, 1971, +hill continue in full force and cif.ci,
7« No nection or other leyg:l proccddings whatsoever, wiet, ur civil
or crilin:sl, Bhall be inagtitutcd in any court for or on nccount
of or in respeet of any aot, motter or thing donc during “he
continwation of oper.tions consequent upon or incidental to the

said t~ke-over of the wouere of the Governnent it donc in good

fnith nnd done or purportud 'o be done in the exceution off hisn






This ennouncenent was given effect to: by the Congtitution
{Modificntion) %fcree 1971:.L7 The Decrce restyled the "Council

of Ministers! éhe 'Cabinet" end the '"Militery Head of State! to
“the Premident”, The Constitution (Modifjiention) Deerce also

neode ‘provisions for the uppointnent:and rcsponsinility of
ninisters and deputy nministers, It.created the post of Attorney
Genernl who i'shnll be the principal;legal advirer to the Governnent
and respongible to the Governnent for pnatters of policy rclating

to the adniniestration of juetice", |He was to rcpresent Uganda

in all legal proceedings before the; couris,

ary :

Vesting of Parlisncnt/Poyers.

Another Decrec of congtitutionel iuportcnee wies the Parlianentary
powers (Ve +ing) Decreey-1971, It provided that wicre the
Consgtitution or any Act of Parliancnt provided for 'pny natter,
act or thing to be nuthorised, approved or detumihed by
Parlianent or tho National Assenbly, such authoriration, apppooval
or dcternination was to be cxercised by resolution of the
Cobinct, This Decrce was daegigned to £ill a lacunc il the
Constitution of Uganda, Many acts of Parlianent -nd ihe
Copgtitution isgelf provid¢ for certain notters to be dealt
with by the Asscmbly, Subsjidiary legislction rnd rcports of
public corporations ucy ajso be required to be 1.id before the
Naotioncl Arescnbly, In thp absence of a Nationzl Assenbly
Aegenbly Cobinet has to gkerciee such powicrsg

It was “hroggh thedp and other Constitut{onezl instrunents
thnt Anin entrenched himgelf in power and ruled Uganda for eight
years, lie conflict with Obote was thus solved not only nilitarily

but ~lego constitutionally.
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However, he did rot rule in accordance with the constitution,
Indecd his proclanntion nbolished the suprenaey of the conetitution
by decluring void Article one, which providee~ that the Congtitution
is suprene ‘law gnd ony low incongisptent with it is null and voiad
to the extent of the incpnsistency, This enabled his %o pass
decreey which derogated from the provisions of the consiitution,
To sunnarisec, it is noticed thet the nain chaxes brought
about by the Military governoent: .affected the status and the
funsmientallity of “he 1967 constitution, its sanctity and no%hod
of ancndnent, the ebolition of popular govepnnent, the vesting
of all oxccutive and legislative powers pf- the State in the
Preeident and the powers of +he President to appoint ninisters
without being restric*ed by gualifiecation requirenents, Otherwipe
the other noin provisions of the 1967 Constitution ----- the ild
of Rights, citizenship, tue judiciory, public finonce, tic public
scrvice ond public land hoave not been affected, and the wdninig*r:tion
of the country wae conducted in accordnnoe with the 1967 constitution,
/nin's brutal rule was brought to an cnd by conbined forces
of Tanzania ond Ugundan exile troops in April 1979, ILpllowing
the exanple of Anin the ncw goverhnnt.of the Uganda Josional
Iiboerntion Front also unghercd in itd rule by = proclanation
sugpending the very chap%ers Anin Buspeéended, vwkth the ciception
that laws nrde by the new government éome with o novel philosophy
requiring nll nojor policy dceigions nade by the governnent,
including political ~ppointnents, to beslratified by the Natioanl
Coneultative Couneil, its legislature, ' Vhen President Lule
refuscd to act in nccordunce with this primeiple hc.zgitsvcd

fron office by the Council, ok












This is the type of governnigntestablishcd by e Congtitution of
the Republic of Uganda, 1967, 1It, is %hercforce, not very eaey
to di~%inzuieh be'ween the prlicnentatry =nd poesidenticl foms
of governnents,

The nreridential fom of governmien?, ng i cxiets in the
Uni‘ed f+i.-2e. nicang thot the executive tnd “he lejislative branchesg
of the gove.-nnent are scpatately cleeted, each with its own claarly
defined powers., The cxecutive consigts of .:1 indepondent President
whose Minfisters are not neubers of Congresp(Pnrligzcnt) and who
cannot be disais~ed by the legieslaturc Ly © vo.e of no confidence

18
or by loss of support in the legislatuve, :*his Torm of governnent
1
0lso opernius in Tanzania,

o avoid degencrating into.dictators, couuyituiion curtail
the pouvre of the president or hi~ tenurc ol ofiicc, Under the
constitutions of the Uniied stotes, Nigeri.. :nd “hona, politioal
oppoin-mneng by the president esre subjcet o ragification by the
legislature, No president con serve for hwore suan cight years,
in Switzerlcond Suprene Exceutive and govemin, nuthority is the
Jdedern). Ununeil conpssed,of seven ucbers, he fuuziion of the
Preeident i~ to chair neetings of the gedcrnl souicil, . The

2
Prceeident gexves only a onc year tern, In the Soviet Union the
Council of Ministers is the "highest exccutive nd caainistrative
authority of the USSRY, They are formed bv hic prenc Sovict
21
and are responsible and accountueble to i,

‘hen n Presgident ig elceted directly by +tice ncople he is cognate
vith ~he lgislature, He cnnnot be disntesed froa oiffice by o bote
of no confidence, But if Be comnits n scrious cuiie, he con be

inpleached, »nd if the inpleachenont is succeryful, he stands rcnoved

Thir i, for exanple provided by the con-iitutions of Nigeriny. G hopa

cnd the United Stotes.

The Legislaturc,.

The constitution must neke it cleer vho can nake l.we for the

.country; - what rould be the conpostition of the legislature; how

nust .the represcntatives of the people be clected; in vhat nonner

Jthey nust nnke lawsj: and to what extert the governneni nust be

ansgwerable to the reprecsentatives of he people,

Legislatures noy either be unicanersl pr biesmerl, It
is unicoaerel vhien it jg conposed df one chanber only, It is
bicaneral when i% jp coaposed of two chaombers, In the lzoiter
systen, power s, siinred by two nore or legs co-ordinnie legislative
organs, Noruclly, the lower houge is more directly weprescatative
of +the pcople, .clccted on a wider.frnnéxfse. The upper heuse,
the scoond chanper, is cither elected on a restricted or derivative
Iranchise or ncy contain necoinated or herceditary elunenis or
dircct represcntotives of certain classes, interesis or geogra~
phical divisions of the nation, as in the United Stotes, 7he
two.hougeginy or nay not be of equal amthority.,

The ere~tion of o secoond chanmber is duc to the belief thaot
it is desirable o have.a body, less directly coltrolled by
popular opinion which nay exercise, delaying and supervirory
powcrs over lcgirlativeproposals, They are also created to
ensure that in n federal state, the constituent states hove on
cqual voice in notional affairs, This is bcouuse the lowvier
house. repregents the population of the Union rather than the
stotes Ity ir thercefore, possible for the states to be under-
represented ond outvotcdin the:lower. chamber, Tho upper chanber
ig designed to off-met this discdvanitoge., The upper chmuber is
conposed of cgqusl representctives fron cach statec thus giving

the voice of the suoller states equal weight to that of the
the pigger rtn‘en,

e e e m————
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In the United States, the senate, or the upper house, is
teprescntative, - Each gta'e i reprcsented by two senators clected
by the people of thrt sta*e, In the United Kingdon, the nenbersaip
of the upper housc, the Houge of Lords, was originally herecditary,
Sons of the nobility who succcedcd to their Fothera® titles could
becoiie nenber~, Crcation of life depcendants succeeding %o "he
title ir noy connon,

Upper housges can be & cause o delay cnd dendlock in the
legislatntive process, Tor this rcason, souc constitutions provide
for joint scegions in case of o dcndlock,. The constitutions of
pone countrieg give the upper house sole powers with regnrd to
certuin netters, ¥Por exanple, in the United States, tho Sennte
hag the solec power of rotilying treaties ond the oppointnent of
penior public officers by +he President, ~In Brituin, until 1910
the Housc of Lords wns on.par with:the House of Connons in aotters
of ordinary lgislation, It had full powers of initintion nond
rejection, There was ho nrrsh cnent for brezking deadlocks, The
Parlianent Act, 1911, took nwny the:powers of the Lords, It
provides th:t when o noney bill has been pasced by the Connons, i
nust be sen% vp to the Lorde, 1f the Lords do not pnss it within
onc month, the roynl amegent nu-i be given to it reghrdless or %he
views of the Lords, Thus, +hey lost all powers over taxation
and appropriattons for cxpenditure,  In the cusc of cther bills,
they nust hlso beecone low and ihe royal assent nust be given to then
if they h~vc been poszed by the Coations threc tines in three gececeyaive
sessions within +two yecre, 'T'&i v cxtrene-power is thus linited

o holding up- ~ »ill for “wo ycnrs,
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The reouring gqucstion is olwoys: what to do with a represcnta-
tive who loges the confidence af hjs constitucntg? Before
they becnne de jure one party staies, Kenya und Zombia hnd
constdtutioncl provisions reguirin; an incunbent ncender of the
National A=senbly to resign his sest ond scek o fregh nandate
frou his constituents if he croseed fron one poli*ic:zl party *
to znothere 1n other words "croesing +the floor! cntiiled resig-
nation fron *he parlianent,

Undcr Article 107 of the Con~titution of USSR “Beputics
who have not juctified the confidence of thiepgon-tituents nay
be recclled at ony tine by decision of 2 mnjorisy of “he electors "

The cons*itution of the Geman Denocrntic hepublic prévides
that a deputy who grossly infringes his dutieg crh ve recclled
by his elcctorse,

In he past politiccl opportunisc temptcd sonc nenbers of
the National Assenbly to cross fron the oppositicR *o the ruling
party, Ugan. an= have thercfore, leccsohs to leciaxn irom the above
cited, congtitutionnal provisionse

Rights of the Individuals.

Governnent is t.c.collective power of the pecople. Gover-.
nnent cxists as a scrvice institution in order jo cnwute that
the lifo of each individual in gpciety is aafe :nd *hot there
isno unadthorised interference with his personcl liberty,
property nnd other rightse. Conrcquently, it ir “he funection
of cvery conptitution to strike a balance be“ween the power of
the state nnd the right owfthe individual. Mo« odfngtitutfons
accordingly guarmnice the fundoienial rights of the individual
and give hin access to the courts if these right:~ are jafringed

by the gévernnent,
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However, thc rights gusrontecd by various con-~titutions
vary fron country to country, OSome entrench more rizhte than
others, For exomple, the constitutionc of the socinlint stotes
guarantec such rights as the right sislter, food, work, cduscation
to vote, participate in paking political dcecisions, lec-ure tine
and reecreation, sociol care in pld age, cnd to ercoura_c nother
tonguc and culture?2 This include the duty to serwe in nilitcry
service, respect for the right of otherw:, observoncc of -ithe
constitution and other laws protection of public propecty, etc,
The Africcn Chapter off Hunan ond Peoplee Rightn also cnuneratcs

23

such dutices,.
The Judiciory

Settlenent of disputcs between one citizen ond :nother and
the containen of ontiesocial clenentn inthe eoununity is one of
the nost inportint functions of every-governnent, Public
i titutions nurt exist to dispose of trouble casuc and deal with
crininals, Thesc institutions are uguglly “the courts, 'the courts
are so fundancntnl in ony orgonised soceity th“\ the congéitution
nust lay down what they will consist of their perronnel :nd their
hisrarchy, The fundanental law of the land iust rlro loy dowh.
unequivocally the relnationship of the courts with *he other organsg
of the governneni - the legislaturce and tihe c.ecutive, The rule
of.law and nation:l stnbility depend on this relationeohip.

Sone constitutions provide thnt the nwbers oi the judiciary
are to be appointed by the President acting alone or in nccordance
with the adviec of a judicicl service conniseion, In United

nent
States appoint s of judges of the suprenc Court nuut be ratified

by Senate,
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For lower couxde-in =one of the stntce people elect *theit own
judges and nagertratess All constitutionn give judge- ~ceurity
of tenure, Thcy nay be renoved only for cousc and ai*er - thorough
investigation by a judicisl tribuncl, ' In Britdin o judze nay
be renobed if both Houses of Porlicnent addrcss o Héger ::'the
Queen for his redoval, Even a Chr .f Jusiice cppointcd by one
governnent is not rcnoved by another goverricnt,
Citizenship . s

General principles relating to citizenship are clso included
in nost conetitutions. Citizenship ic an inportant rtatuq.to ony
individual, The rights he will cnjoy and the dutivs cxpected of
hin depend on his citizenship stotuss 1t is, thercfore, essentinl
thot the constitution must lay down fthe rules for' the acquisition
of citizenghip and the circunstonces undex which it will be lost
or renounced,

In acquiring ciyizenship two principles are anylied,
Nationality is confecred at birth by +the fret either a’bdirth
within the territory (jus soli) or dercint frou one of ji*e nuxtional
(jus nanguinis)e A conbinption of the two in various waygis
found in the constitutions or donestic 1eé151ation of rogt stotes,
Federal or Unitnry,. i

!
Another throny igsue for the people 'of Uzanda to consider

is whether we should have a unjtory or federsl constitution,
A unitary state is organised under a single central govermnent

The congtituent disiricts hold power at tho discrition oi athe

central governmuent, The esgentinole of uniinry sinte are:
a) the suprenery of the cehtrcl governnmont nnd (b) +4he¢ absence
of subsidiary sovcrotgn bodies. This neans thmt o)1 or nost

powers of governricnt arc cohoemtratud in one central governnent,



Good exonples of uniiary pt..te ore the ¥ast African countrieg,
*Britoin and Frence,
In o federal comstitution, the nowers of govemnent are di vided
between the certral government and the con %ituent governnents
in such o way that the government of cach conetituent part is legally
independent within its own sphere, The Ccnir-l goveranent ho
its own area of powers ond axercise then without any control
froo the governnents of the constituent pori: of the country,
The constituent parts of the country on their part exercise = their
powers ‘without beinyg conirollced by the centr-l zoveruicnt, The
legislature of the centrsl govern:cny nnd of the paris unve
linjitcd powers, Tho indirpensable quelity of the federzl strte
is, thercfore, the distribution of *he poviers of *hc governuent
betwoen the federal authority and federoting wits, The country
is orzinised under a single iunwependent cen:wvnl governnent for
sone purposes and uhder scili~-independent region~l, state, or
provincinai governnehts, for oulier pusposcs. In the United States
of Aperice and Nigerin, &he p-rts c.e¢ referrced to as 'statcs!',
in Coneds, they ere referrcd to m 'provinces', in Kenya they
were called 'regions! znd Switzerl-ond, they -re called 'cantons?,
The gquestion is: when ~hould o coun -ry have o unitary or-o
federal constitution? Repasdlecs of it eize, wherc ihe country
is populated by n honogenious people hrving o couilon language,
culture, hispiory cnd b.ckoround, there ir no need for a federntion,
A good cxonple is oifordcd vy jhie Republic of Prance. TFederation
is usually preferred viierc “herc is four of dwaination of a
scotion of the population oy loxpe triber, This was the position

in Kcnyn ot independchee,



Sinilery where widely disimilar peoples and tribes are grouped
together under a single adninistrative systien, federation nay ve
depircble, Switzerlond is o tiny country but becoause each of the
twenty twa cantons reghrue {ieelf op seporntic ond disbtinet, it
is a federaol state, Azoin viierc the favour for intergration and
seperation have been at odde with cach other, the fedral solution
ig & popular fornula, This is partly vhy Nigeric is o federation,
Each state enjoys oautonony within unity, another gituztion thet
calle for flederation is where the difTeren’ parts of a country
have tean cnjoying autonony for a long. tine but decide to unite
into « gingle states The United otoles, Cwnada, Austrolie and
the Federal Republic of Cermany arc feverniiong for this reason ,
Sone stoter, such ag lialgsia, are federn*ion becausc each federating
unit wonis to preserve its traditioncl oultures, that i« the
kinzehip systen, Federation provides o soluition for winning
politiorl support for noliticcl and econonice intergration for a
heteriogenous population,

There is a niddle way between ¢ flederation ond o unitary state
This alternative conbines dcvolution of power %0 regionul governnent
with an over-riding cuthori%y excrcised by the central Governnent,.
This was the Tomuln usecd 4o keep Nizcric one ot indepcndence,
and i% is $till the po-ition in USSR, Yugozlavia ond Federal
Republic of Gernony, '

Another choice is co-oposntive federalisn vhere the cengral
end regioncl governncnts co-operate to carry out funetions jointly
such as naintanance of low ~nd order, rogulation of the ceconony
undI tronsport. This sys*cn oporntes in the United Stotes, Cannad,
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and Austr:lia,
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Should the Kings be regtorced is anosher mmtter to cpngiders
The question of troditionpl rulers is o %ouchy issae, By the tine
of colonisction thesce rulere cxisteds $hey were rceognised by the
coloninl powers., Vvhen lndcpendcnce conc:: vhnt role are they to
play? §one countrics such as India and Ugoenda abolished theg,

Countries such as Malaysia, Zeoabi:in and Botgwana prescrved
thea, 1In Malaysia ruleryg play cereconial rolew in their areas.
The <Suprene Head of Siaic is elcéctecd by the Conference of Rulers
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fo. a period of five ycare, In Znnbin, nnd Botewana the

callcd the House of Chjef=e In Botswana all uoney bills ond bills
if enactecd, would affec: uny provisions of the constitution, the
ptatus of chiefs, Africon Courts, ffriccn cu~toary law or tribal
organiaction or tribal property, Duct “c referrcd to bhe House
of chicfs. The Housc ie centitled to paps rcsolutions on the bills
and hove then subnitted to tho National Asseuﬁly?6

The Zanbian Housc of Chddals ac ts throujh the Presidcnt of tho
Rcpublie, 1Its fuction is to consider ond discuses cay bill
introduccd into or proposcd 0 be in*roduced into the Nationnl
Assenbly that is referrcd “o it by thc Pregident, The President
nay also refer nny other natter totho liouse of chicfs. The House
subnits its resolutions on ony natter wterred to it by the
Pregident ond the President causes the regoluiion to be leid before
the Nationnl Aaaenbly?7

In Higerin, there ore two typer of "4r Citional" rulers: the
Enirs of the North and %the Chief= of Bas*, icst and South, The
Enirs ruled Muglin Northern Nigeriw befowc colonimntion, The

British uscd then to inplenont the policy of indircet rule,



After independence their powers wcre slowly whittled away.

These daye they acg as the synbol of their respective tribes ond
perforn purely troditional functions, Other parts of Nigeria
did not have trauitional ruler, Chjefs were created by the
British to implenent the policy of indirec§ rule,

Artivle 20 of the Constitution of the Pederal Republic of Nigeria
provides thot the “Stnte shnll protect and enhance Nigerion
culture”, One asgpect oi Nigorian culture is the existence of
the Enjirs ond chiefs, The gongtitution accordingly estnblishes
a council of chiefr in cach state whose function is to adviso
the Governor on ony natjer.rclating to custonary law or culturcl
affairsg, inter-comnuncsl relemtions and cheeftainship natters,
Bhenever requerted to do so. it nay slso advise the Goveinor

on -the nottors ns the Bovernor nay di rect?e

Comstitutional Anendncnts,

One of the. re:n:ong why theCongtitution is referrcd to nis
fundenentrl law is that £t i~ expected to enjoy a noxinun degroc
of sonetity and respect, 1t chould not be changed, nodfied or

'
abrogaied 40 suit the policics of successive governnents; Dt is
notzgz cuended to of+en th:* it loses its peculiar character
of being the' source of =11 laws nnd goveinnentnl powers, That
is why in rone countric: the:connrtitution is nore difficult
to anend or chonge thrn other laws,

A speeinl procecdure nu~t de followed before it is cnendced
In other worde some conr'itu’ions are rigid, The constitution
of the Unitcd Stntes offordsn the besy exanple of rigid consiitations
Under Artigle V of the con-titution of the Unitcd Stotus, consti-

tutionrl cnendenents nuet be proposed mné metified on nationnl

basiss The process i@ - that either two-thirds of both houses
propose nnendnents or the legiskatures of two-thirds of the



fifty st-%ce petition Congress to call o convention for proposing
anendnen sy In both coscs, ratification must toke place by
either thrce fourths of +the legislotures or by conventions of
three-fourths of the fifty States.

Nomiclly auendnents hnve been done by proposal by Congress

and -rotificotion by legislaturcs of the ptatds. The United %ictes

Conetitution h® be=n ncde dcliberately rigid for the purpose of
neking Constitutional chanse-~ difficults This ensuresz thot
certain fundanental jn-+i+u%ion~ of <he American Union are not
tenpered with by succeseive Adninistrationgor Congresseg,

These include the fedrul ~tructure, +the constituent steies, ihe
central panogenent of m “ters like interstate end foreign conuerce
and the rights of the individuals.

In =one other countrics, proposal for the anendiaent of the
conetitution is referred to tkec people for approval in a rcferendun,
The people are ziven the -ower to reject ar ratify proposed anend-
nents. In Auptrclizgand Switzerland?q for example, it is Landatory
for onendment peoposalu to e plcoced before the people for their
cpprovel or ratification, 1lnalederation whers the intere=ts ol
the ptoter, and federcl governaents are set ogainst cach other,
agreed arrangehents cntrenched in the con -titution® must be prote-
cted fron vagh or secturian z2l”eraotions. The constitution accor-
dingly requires speciol majoritics and procedures for enendienise
This avoide the poes~ibilisy of a legisleture de-troykng the

vhole fabric of the constituion by a single encctnent.
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