
CHAPTER 15

PROBLEMS IN THE LAW RELATING TO THE MAINTENANCE 
AND SUPPORT OF WIVES AND CHILDREN

W.C. EKOW DANIELS*

Married l i f e  in  Ghana is s t r o n g l y  i n f l u e n c e d  by the 
structure  and s c o p e  o f  the  f a m i l y  system. Hence, any 
development o f  our m a tr im o n ia l  laws w i l l  be m ean ing less  
unless i t  is l i n k e d  up w i th  the development  o f  the  f a m i l y  
system. Whereas in  the m arr iage  laws o f  the  "Western and 
Eastern w o r l d ”  m arr iage  may be s a i d  t o  be the b a s i s  o f  the 
family,  under our custom ary  laws in  Ghana the  p o s i t i o n  i s  
a l i t t l e  d i f f e r e n t .  M arr iage  i s  r a t h e r  an o f f - s h o o t  o f  
the fa m i ly  s y s te m .  Th is  would appear  t o  be the c a s e  even 
when p a r t i e s  marry under the  o r d i n a n c e .

In one o f  h i s  book s  on the  A s h a n t i , R a tt ray  s t r e s s e d  
the importance  o f  our f a m i l y  system in  r e l a t i o n  t o  our  
legal system as f o l l o w s :

" I t  i s  i n  t h e  s o c i a l  o r g a n i s a t i o n  o f  a p e o p l e  in  
which l i e  t h e  germs o f  the l e g a l  system which i s  l a t e r  
to d e v e l o p . . .  This  in  A s h a n t i ,  i s  not  the  King,  o r  c h i e f ,  
or c lan,  o r  t r i b e ,  o r  even the i n d i v i d u a l ;  i t  i s  t h e  
family .”  (1929 : 2)

An e x a m in a t io n  o f  o u r  p r e s e n t  f a m i l y  system s w i l l  
reveal that  t h e  s t a t e  o f  m a t r im o n ia l  laws ( f o r  example 
in c o n n e c t i o n  w i t h  the  m ain tenan ce  o f  w ives  and the 
maintenance and c u s t o d y  o f  c h i l d r e n )  i s  d ependent  on i t .
The f a m i l y  p l a y s  an im p o r ta n t  r o l e  in  the f o r m a t i o n ,  c o n 
tinuation and th e  d i s s o l u t i o n  o f  the  m a r r i a g e s .

2. Three t y p e s  o f  m arr iage  are  r e c o g n i s e d  by our  laws,
nam ely :
( i )  M arr iage  a c c o r d i n g  t o  the v a r i o u s  system s o f  

cus tom ary  law;
( i i )  M arr iage  a c c o r d i n g  t o - t h e  Mohammedan Law; and

( i i i )  M arr iage  under the  O rd in a n ce .
The e x t e n t  to  which  w ives  and c h i l d r e n  may be m a in ta in e d  
hy husbands or  f a t h e r s  may depend on the typ e  o f  m arr iage
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c e 1 p b r a t e d .

3.  (a )  Maintenance  o f  th e  w i f e  d u r i n g  m arr iage

Under custom ary  law the r i g h t  o f  w iv e s  to  be main
t a i n e d  d u r in g  the m a rr ia g e  i s  r e c o g n i s e d  (Okua v.  Yankah 
(1894 )  Ren. 1 0 9 ) ;  and w ive s  can e n f o r c e  t h e i r  r ight  to"— 
m aintenance  in  the C o u r t s  (M a tr im on ia l  Causes  A ct ,  1971  
(A ct  3 6 7 ) ,  S . 41 .  Again under S e c t i o n  7 9 ( 1 )  o f  the 

C r im in a l  Code (Act  29) a man i s  under  a duty  t o  supply 
' t h e  n e c e s s a r i e s  o f  h e a l t h  and l i f e  t o  h i s  w i f e ,  who is  
under  h i s  c o n t r o l .'1 The e x p r e s s i o n  " n e c e s s a r i e s  o f  health 
and l i f e "  i n c l u d e  p r o p e r  f o o d ,  c l o t h i n g ,  s h e l t e r ,  medical 
o r  s u r g i c a l  t r e a t m e n t ,  and any o t h e r  m a t t e r s  which are 
r e a s o n a b l y  n e c e s s a r y  f o r  the p r e s e r v a t i o n  o f  h ea l th  and 
l i f e  o f  a p e r s o n .  A d e s e r t e d  w i f e  i s  e n t i t l e d  to  be main
t a i n e d  bv her  husband.  S i r e b o u r  v .  Dome (1962)  I G.L.R.
83 at 84: however  cus tom ary  law w ives  r a r e l y  e n f o r c e  their 
r i g h t s .

A p a r t y  t o  a m arr iage  under  the O rd inance  may apply 
t o  the C o u rt  f o r  an o r d e r  f o r  m aintenance  on the ground 
that  the  o t h e r  p a r t y  ( u s u a l l y  the husban d)has  w i l f u l l y  
n e g l e c t e d  t o  make r e a s o n a b l e  p r o v i s i o n  f o r  her maintenance. 
( S e c t i o n  16 o f  t h e  M a tr im o n ia l  Causes  Act 1 9 7 1 . )  This 
s t a t u t o r y  p r o v i s i o n  i s  most b e n e f i c i a l  t o  d e s e r t e d  wives.

(b )  M aintenance  o f  the w i f e  on d i s s o l u t i o n  o f  the 
m arr iage

Under the  M aintenance  o f  C h i l d r e n ' s  Act 1971 S. 19, 
i t  i s  p r o v i d e d  t h a t ,  w h i l s t  the  m a tr im o n ia l  s u i t  i s  pen

d ing  the  w i f e  may a p p ly  f o r  an a l l o t m e n t  o f  al imony which 
w i l l  be  s u f f i c i e n t  f o r  her  s u p p o r t .  As a g e n e r a l  rule it  
i s  im m a t e r ia l  whether  the w i f e  i s  the  p e t i t i o n e r  or  the 
r e s p o n d e n t .  On d i s s o l u t i o n  o f  the  m a r r i a g e ,  the  wife  
can a l s o  app ly  t o  the  High C o u r t ,  f o r  an o r d e r  tha t  the 

husband pay t o  h e r  such lump, annual ,  monthly or  a 
w eekly  sum f o r  her  m aintenance  as th e  c o u r t  th ink s  just 
and e q u i t a b l e .  The amount awarded as a r u l e  does  not 
e x c e e d  o n e - t h i r d  o f  the  h u s b a n d ' s  income but  b e f o r e  the 
award th e  c o u r t  i s  e n j o i n e d  t o  c o n s i d e r  the  standard  of 
l i v i n g  o f  p a r t i e s  and t h e i r  c i r c u m s t a n c e s .  The l i a b i l i t y  

o f  the  husband may c o n t i n u e  u n t i l  the  r e -m a r r ia g e  o f  the 
w i f e  .

F o r m e r ly ,  on the d i s s o l u t i o n  o f  m a r r ia g e ,  customary
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law wives were  o n ly  e n t i t l e d  t o  " s e n d - o f f " money which 
was hardly  s u f f i c i e n t  f o r  their maintenance  f o r  any r e a 
son ab le  p e r i o d  o f  t im e .  S in ce  the  p a s s in g  o f  the Ma
trimonial  Causes  Act 1971,  p r o v i s i o n  has been  made 
therein to  e n a b le  custom ary  law w ives  to  ap p ly  to  c o u r t  
for maintenance .  I t  i s  t o o  e a r l y  t o  e n v i s a g e  the  impact o f  
that p r o v i s i o n .

( c )  M aintenance  on death o f  husband.

Where a Ghanaian p e r s o n  m a r r ie d  under the M arr iage  
Ordinance d i e s  i n t e s t a t e  l e a v i n g  a widow or  any i s s u e  o f  
the m a r r ia g e ,  t w o - t h i r d s  o f  h i s  p r o p e r t y  goes  t o  the  
widow and c h i l d r e n  and the  rem ain ing  o n e - t h i r d  goes  t o  
the fa m i ly  o f  the d e c e a s e d  ( s e c t i o n  48 o f  the M arr iage  
Ordinance, C a p . 1 2 7 ) .  I t  would appear th a t  the widow may 
have to be s a t i s f i e d  with  what comes t o  her by way o f  
in te s ta te  s u c c e s s i o n ,  she sh o u ld  not  e x p e c t  t o  be main
tained by anyone e l s e .  By s e c t i o n  13 o f  the  W i l l s  Act  
(Act 360) a s u r v i v i n g  spouse  e . g .  a widow can p e t i t i o n  
the High Court  t o  make a r e a s o n a b l e  p r o v i s i o n  f o r  her 
maintenance, i f  she su c ce e d s  i n  e s t a b l i s h i n g  that  her 
" te s ta to r  husband”  d i d  not make adequate  p r o v i s i o n  f o r  
her out o f  h i s  e s t a t e .

Under cus tom ary  law ,  how ever ,  t i e  p r e d e c e a s e  o f  the  
husband does n o t  a u t o m a t i c a l l y  t e r m in a te  the  m a r r ia g e .
It i s  c o n s i d e r e d  p ro p e r  tha t  the  h e i r  o f  s u c c e s s o r  o f  the 
deceased husband s h o u ld  l o o k  a f t e r  the  widow by g o in g  
through a s o r t  o f  m arr ige  ceremony known among the Akan 
as Kuna Awadie ,though he may not  n e c e s s a r i l y  want t o  
cohabit w i th  h^?r ( s e e  R a t t r a y ,  1929 :  28; a l s o  192 2 ) .  I f  
the widow a g r e e s  t o  be " m a r r i e d "  then she i s  e n t i t l e d  t o  
remain in  her  l a t e  h u s b a n d ’ s house  and t o  be  m a in ta in ed  
and supported  by the s u c c e s s o r .  In the c a s e  o f  Quaicue  
v. Fosu (1965)  C.C. 105 Archer  J .  (as he then was) r u l e d  
that widows and c h i l d r e n  are e n t i t l e d  t o  be  m a in ta ined  
by the head o f  the  f a m i l y  o f  the  s u c c e s s o r  by the payment 
of adequate a l l o w a n c e  t o  the  widow during  widowhood and 
also f o r  th e  c h i l d r e n  u n t i l  they a re  c a p a b l e  o f  main
taining t h e m s e lv e .

4. Enforcement  o f  the r i g h t  t o  m aintenance

The r e a l  prob lem  in  c o n n e c t i o n  w ith  the  r i g h t  o f  
the w i fe  t o  maintenance  by the husband l i e s  i n  the f i e l d  
of e n f o r c e m e n t . The m ach inery  o f  e n fo r ce m e n t  i s  r a t h e r  
weak. M arr ied  women may now e n f o r c e  t h e i r  r i g h t s  through  
the Super ior  C o u r t s  by  r e s o r t i n g  t o  any o f  t h e  d e v i c e s  
available  f o r  the  e n fo r ce m e n t  o f  d e b t s ,  but  as t h e r e  are



288

many r e s t r i c t i o n s  on th e  power t o  a t t a c h  a man's  income 
and as the c o u r t s  w i l l  r a r e l y  send a man t o  p r i s o n  f o r  
n o n - c o m p l i a n c e  w ith  maintenance  o r d e r s ,  w ives  r a r e l y  
p u r su e  theii .  r i g h t s .  I he t ime has come f o r  a r ev iew  o f  
the  machinery  f o r  the e n fo r ce m e n t  o f  maintenance  o r d e r s .

5 .  ( i )  M aintenance  o f  c h i l d r e n  dur ing  l i f e t i m e  o f
t h e i r  f a t h e r

One o f  th e  e l e m e n t a l  p r i n c i p l e s  o f  our  f a m i l y  l i f e  
i s  th a t  a f a t h e r  i s  under a d uty  imposed  by the Common 
law and s t a t u t e  t o  m a in ta in  h i s  c h i l d r e n .  A f a t h e r  can 
n o t  g e t  ou t  o f  h i s  r e s p o n s i b i l i t y  in  t h i s  regard  f o r
example on t h e  ground that  the c h i l d  i s  i l l e g i t i m a t e
( A d j e i  and Dua v .  R i p l e y  (1956)  1 W.A.L.R.  62; or  that  
i n  the c a s e  o f  the  Akan f a m i l y ,  the c h i l d  b e l o n g s  to the 
e x t e n d e d  f a m i l y  o f  the  m other ,w hose  tu m i ly  head shou ld  
l o o k  a f t e r  i t .  Commissioner  o f  P o l i c e  v .  Ewiah (1956)
1 W .A .L .R .  69 .  A c c o r d in g  t o  cus tom ary  law the  su c ce s so r  
t o  the  f a t h e r  i s  e q u a l l y  l i a b l e  to  m a in ta in  the surv iv ing  
c h i l d r e n  o f  a d e c e a s e d  f a t h e r  (Kraah v .  Oduro (1966)  C.
C. 1 4 ) .  Apart  from  the power v e s t e d  i n  the  C ou rts  t o
make o r d e r s  f o r  the  c u s t o d y  and m aintenance  o f  the 
c h i l d r e n  i n  m a tr im o n ia l  p r o c e e d i n g s  (M atr im onia l  Causes 
A c t  1971 A c t  367 S .2 2 )  th e r e  a r e  two o t h e r  s t a t u t o r y  
p r o v i s i o n s  i n  r e l a t i o n  t o  c h i l d r e n  w orthy  o f  m ent ion .
The C r im in a l  Code im p oses  a duty  on e v e r y  f a t h e r  t o  supply 
the  n e c e s s a r i e s  o f  h e a l t h  and l i f e  t o  h i s  l e g i t i m a t e  and 
i l l e g i t i m a t e  c h i l d r e n .  A gu a rd ia n  i s  under a s i m i l a r  
duty  to  h i s  ward.

S e c o n d l y ,  th e r e  i s  the  M aintenance  o f  C h i ld r e n  Act ,  
1965 (Act 2 9 7 ) .  The memorandum accompanying the  B i l l  

i s  i n s t r u c t i v e :

"E v ery  year  t h e  M i n i s t e r  o f  S o c i a l  W el fare  
d e a l s  w ith  more than a thousand c a s e s  o f  
c h i l d r e n  who e x i s t  at s u b s i s t e n c e  l e v e l  
o n l y .  These c h i l d r e n  are  o f t e n  w ithout  
p r o p e r  f e e d i n g ,  adequate  c l o t h i n g  and due 
a t t e n t i o n  f o r  t h e i r  e d u c a t i o n  or  ap p re n 
t i c e s h i p  r e q u i r e m e n t s ,  b e c a u s e  the  f a t h e r s  
have f a i l e d  t o  a s s i s t  the  m o th e rs ,  or  
r e l a t i v e s ,  who have  the c u s t o d y  o f  the 
c h i l d r e n ,  in  maintaing them. At p r e s e n t ,  a l l  
tha t  t h e  o f f i c e r s  o f  the M i n i s t r y  o f  S o c i a l  
W e l f a r e  can do about  the  c a s e s  which come to 
them, i s  t o  p e rsu a d e  the  d e f a u l t i n g  f a t h e r s  
and im p ress  upon them the r e s p o n s i b i l i t i e s



Which they owe t o  t h e i r  own c h i l d r e n .
T h is ,  however ,  o f t e n  meets with  on ly  
temporary s u c c e s s ,  and i n  many c a s e s  
w ith  co m p le te  f a i l u r e .  I t  i s ,  t h e r e 
f o r e ,  o b v i o u s  that  t h e r e  sh o u ld  be a 
much more e f f e c t i v e  approach t o  the 
p r o b l e m .

The o b j e c t  o f  t h i s  B i l l  i s  t o  
p r o v i d e  f o r  r e c o u r s e  t o  the  Court  
where a f a t h e r  hav ing  the means f a i l s  
t o  make adequate  p r o v i s i o n  f o r  h i s  
c h i l d r e n  or c h i l d . "

By the p r o v i s i o n s  o f  the A c t  a f a t h e r  who f a i l s  t o  
provide r e a s o n a b l e  maintenance  f o r  h i s  c h i l d  may be 
persuaded to  do so  by the M i n i s t e r  r e s p o n s i b l e  f o r  s o c i a l  
Welfare.  A p u t a t i v e  f a t h e r  may a l s o  be p ersu a ded .  Where 
a formal a p p l i c a t i o n  i s  made t o  the M i n i s t r y ,  the M in is te  
may r e f e r  i t  t o  a C o n c i l i a t i o n  Committee and on rece ipt ,  
of i t s  recommendation ,  he may make a r u l i n g  as t o  the 
quantum o f  m aintenance .  The amount t o  be  awarded by way 
of maintenance must not e x c e e d  N£10.00 per month f o r  the 
maintenance o f  the c h i l d .  The a p p l i c a n t  can r e s o r t  t o  th 
court to  e n f o r c e  her r i g h t s  o n ly  a f t e r  the M i n i s t e r  has 
given h i s  r u l i n g ,  on the ground tha t  sl*e i s  d i s s a t i s f i e d  
with the  r u l i n g  o r  that  the  f a t h e r  f a i l e d  to  appear b e f o r  
the M i n i s t e r  or  t h e  Committee ,  o r  t h a t  he has r e f u s e d  to  
comply w ith  the  r u l i n g  o r  tha t  he d e n i e s  that  he i s  the 
father o f  the  c h i l d .  (See O se i  Yaw v .  Nsiah (1969)  C.C. 
78) .

The r u l i n g  w i l l  o n ly  be  g i v e n  where the c h i l d  i s  in  
the c u s to d y  o f  the  mother and not  o t h e r w i s e .  The money i  
payable t o  the  m other .  P r o v i s i o n  i s  made f o r  the  a t t a c h 
ment o f  th e  income or  p e n s io n  o f  a f a t h e r  who w i l f u l l y  
disobeys th e  o r d e r  t o  make f i n a n c i a l  p r o v i s i o n  f o r  the 
child o f  t h e  m a r r i a g e .

The c o u r t s  have h e l d  that  a r r e a r s  o f  maintenance  can 
be c la im ed  by th e  mother o r  a p e r s o n  hav ing  t h e  c u s to d y  
of the c h i l d r e n .  However th e r e  are  two c o n f l i c t i n g  
dec is ions  as t o  t h e  mode o f  p r o o f  o f  the  sum expended on 
the maintenance o f  the  c h i l d  by  a c l a i m a n t . In the  ca se  
°f S irebour  v .  Dome (1962)  1 G .L .R .  A p a lo o  J.  h e ld  that  
arrears o f  m aintenance  need not  be s t r i c t l y  p r o v e d .  On 
the o ther  hand,  in  K o f i  (A g y e ) v .  Sarpong (1970) C .C .  30
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Annan J .  (as  he then was) has d e c i d e d  t h a t  a c l a i m  f o r  
a r r e a r s  o f  maintenance  o f  c h i l d r e n  ought not  t o  su cce e d  
in  the a b s e n c e  o f  p r o o f  that  the sum c l a i m e d  has i n  f a c t  
been  s p e n t .  I f  th e  v iew  i s  taken tha t  a c la im  f o r  main
ten an ce  i s  in  the n a t u r e  o f  a d e b t ,  then s t r i c t  p r o o f  o f  
money a c t u a l l y  expended  may, be e s s e n t i a l .  On the o ther  
hand, i f  t h e  v iew  i s  taken i h a t  the  award o f  maintenance  is 
i n  the d i s c r e t i o n  o f  the c o u r t  , then i t  is s u b m it te d  that 
s t r i c t  p r o o f  i s  n o t  e s s e n t i a l  ( s e e  Manu v .  Kuma, supra 
a t  p . 4 7 0 ) .  C o n s e q u e n t ly  i t  i s  su bm it te d  that  Thompson v. 
Ankrah (1968 )  C.C.  18 was w ron g ly  d e c i d e d .  (For a note  
on the c a s e ,  see  S .A .  Brobbey ,  " A c t i o n s  f o r  maintenance 
o f  c h i l d r e n ”  (1969)  1 R.G.L .  7 4 - 7 7 ) .

( l i )  M aintenance  on death o f  fa th<r

On th e  death o f  a f a t h e r  whose p e r s o n a l  law permits  
p a t r i l i n e a l  i n h e r i t a n c e ,  the s u r v i v i n g  c h i l d r e n  are 
e n t i t l e d  as o f  r i g h t  t o  be  m a in ta in e d  by the  s u c c e s s o r  
t o  th e  e s t a t e  o f  the  d e c e a s e d  who a l s o  becomes the c h i l d 
r e n ' s  g u a r d ia n .  However under  the o l d  r u l e s  o f  Akan 
Customary law, an Akan s u r v i v i n g  c h i l d  o n l y  e n j o y e d  a 
p r i v i l e g e  o f  l i v i n g  in  the  s e l f - a c q u i r e d  house o f  h i s  
d e c e a s e d  f a t h e r .  (Swapim v .  Ackuwa (1883 )  S a r . F .C .L .
191. He c o u l d  be  thrown ou t  o f  the  house  by the  s u c c e 
s s o r  who was not  bound to  m ainta in  any s u r v i v i n g  c h i l d .

In s p i t e  o f  the a b o v e -m e n t io n e d  d i ch o to m y  the 
C o u r t s , through  the  d e v i s e  o f  j u d i c i a l  l e g i s l a t i o n ,  have 
b e e n  e n l a r g i n g  the  i n t e r e s t s  o f  s u r v i v i n g  c h i l d r e n  
r e g a r d l e s s  o f  what t h e i r  p a r t i c u l a r  p e r s o n a l  law p r o v id e s  
(Q u a ic o e  v .  Fosu ( s u p r a ) ;  Kraah v .  Oduro (1966 )  C.C.  14. 

The e x t e n t  o f  the  s u c c e s s o r ' s  l i a b i l i t y  has been l a i d  
down i n  the c e l e b r a t e d  c a s e  o f  Manu v .  Kuma supra ,  where 
t h e  a p p e l l a t e  c o u r t  o b s e r v e d  as f o l l o w s :

” We say t h e r e f o r e  t h a t  a s u c c e s s o r  under 
custom ary  law i s  under an e n f o r c e a b l e  
o b l i g a t i o n  not  o n l y  t o  m a in ta in  but  a l s o  to  
e d u c a t e  th e  c h i l d r e n  o f  h i s  p r e d e c e s s o r  t o  
th e  e x t e n t  o f  the p r o p e r t y  o f  the  d e c e a se d  
which has come t o  h i s  p o s s e s s i o n  and h i s  
d e a l i n g s  t h e r e w i  th . ”

Thus, i f  the  e s t a t e  i s  i n s o l v e n t ,  i t  w ou ld  appear  that  
the s u c c e s s o r  c o u l d  not  be h e l d  l i a b l e .

C h i l d r e n  o f  an o r d i n a n c e  m arr iage  a re  e n t i t l e d  t o  a
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p o r t i o n  o f  the e s t a t e  o f  t h e i r  d eceased  f a t h e r  who d ie s  
i n t e s t a t e  ( S e c t i o n  48 o f  the Marriage Ordinance  Cap. 12) .

Again under S e c t i o n  13 o f  the W i l l s  Act  1971 
(Act 360) a c h i l d  f o r  whom no r e a s o n a b le  f i n a n c i a l  p r o v i s i o n  
has been made by h i s  t e s t a t e  f a t h e r  can app ly  t o  Court  f o r  
an o rd er  t h a t  r e a s o n a b l e  p r o v i s i o n  be made f o r  h i s  main
tenance  .
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