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1. INTRODUCTION

There appear to  be. a hutabet o f rfeaSotia why a study suggested by the 
head ing o f  t h is  a r t i c l e  is  bo th  an a t t r a c t iv e  arid u s e fu l f i e l d  o f  
e n q u iry . To s t a r t  w it h ,  the  n a t io n a l l ib e f a t o t s  o f Zimbabwe cou ld  no t  
have s im p ly  taken ove r the  s e t t le r  s ta te  system w ith o u t a l t e r in g  i t s  
opp ress ive  s tr u c tu re s  and in s t i t u t io n s .  Thus, in s t in c t i v e  in  the  
minds o f  the  peop le o f Zimbabwe and t h e i t  le a de rs  a t  independence was 
the d e s ire  to  change the  system o f  c o lo n ia l opp ress ion  embodied in  the  
c o lo n ia l s ta te  and i t s  in s t i t u t io n s .  Towards the la s t  days o f  the  
l ib e r a t io n  s tru g g le  i t  had become d e a l a ls o  th a t the n a tu ra l course  
f o r  Zimbabwe to  take was towards s o c ia lis m  guided by the sc ience  o f  
M arxism -Len in ism  o r S c ie n t i f i c  S o c ia lism , Both the  l ib e r a t io n
movements c o n s t i t u t in g  the E a t r io t ic  F to n t,  natoely, ZANU (PF) and ZAPU 
asse rte d  th a t they  Were comm itted to  S c ie n t i f i c  S o c ia lism . F u r th e r ,  
i t  has a ls o  become n o t ic e a b le  th a t  in  the la s t  ten  yea rs  o f  the  
s tru g g le  the n a t io n a l l ib e r a t io n  s t r u g g le , e s p e c ia l ly  i t s  armed w ing , 
had begun to  deve lop a M a rx is t re v o lu t io n a ry  c o n te n t, sometimes 
expressed in  in t r a - p a r t y  c o n tra d ic t io n s  between the  o ld  t r a d i t io n a l  
n a t io n a l is ts  and the  new M a rx is t -o r ie n te d  f ig h t in g  cadres who 
developed new p e rs p e c tiv e s  about ou r s tru g g le  f o r  em anc ipa tion .

F u rth e r a f ie ld ,  we observe th a t  S ince the  October B o lshe v ik  S o c ia l is t  
R e vo lu tio n  o f  October 2 5 th , 1917, th e re  have emerged on the  world
scene, as an in e v ita b le  process o f  s o c ia l deve lopm ent, S o c ia l is t  
s ta te s  in  Europe, A f r ic a ,  America and As ia  W ith a new s o c ia i is t  
ju r is p ru d e n ce  which draws upon decades o f re v o lu t io n a ry  s o c ia l is t  
le g a l expe rience  from  a l l  s o c ia l i s t  c o u n tr ie s  and by re fe re n ce  to  
which the  more e n te r p r is in g  s ch o la rs  o f Zimbabwe can c o n tra s t the  
e f f o r t  o f Zimbabwean le a de rs  to  change the  in h e r i te d  c o lo n ia l le g a l  

-system a lo ng  s o c ia l i s t  l in e s .  T h is  a u to m a t ic a l ly  b r in g s  in t o  focus  
the u t i l i t y  o f  the  com para tive  method and i t s  p a r t ic u la r  advantages in  
the s tudy  o f lav/ and le g a l phenomena by A fr ic a n  s c h o la rs . C o lo n ia lism  
and the  phenomenon o f the n e o -c o lo n ia lism  dom inant a t  the p resen t 
moment on the  A f r ic a n  c o n tin e n t means th a t  im p o rta n t le g a l
developments in  A f r ic a n  s ta te s  a re  o f te n  d e riv e d  from  developments in  
the im p e r ia l is t  c o u n tr ie s .  I t  may be observed th a t  such 
ca rbon -copy ing  by th e  le a de rs  o f  A f r ic a n  s ta te s  leads  to  the  
re p ro d u c tio n  o f  n e o -c o lo n ia l forms in  the development o f A f r ic a n  
economic and le g a l ' systems. The Study o f  S o c ia l is t  le g a l systems in  
t h e i r  re v o lu t io n a ry  and c re a t iv e  c o n te x t w ou ld , th e re fo re ,  in je c t  in  
to  A fr ic a n , s c h o la rs h ip  a q u a l i t a t i v e ly  new source o f th in k in g  and 
le g a i e xp e rie n ce , th u s , r e s u l t in g  in  re g e n e ra tio n  o f  A f r ic a n  
s c h o la rs h ip  in  a new d ir e c t io n  and towards new dep ths.

The task unde rtaken by th is  a r t i c l e  is  to  t r y  and examine from  a 
com para tive  bas is  the  v i l la g e  c o u r ts  in  Zimbabwe -  a tiew le g a l

*
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in s t i t u t io n  th a t has been in tro d u ced  by the n a t io n a l dem ocra tic  
government o f independent Zimbabwe. The teaSon f o r  com para tive  s tudy  
a rises  from the fa c t  th a t the v i l la g e  c o u rts  were bo rn a t  f i r s t  as
people 's re v o lu t io n a ry  t r ib u n a ls  d u r in g  the re v o lu t io n a ry  s i tu a t io n  
tha t preceded the conquest o f  p o l i t i c a l  power by the  n a t io n a l
l ib e ra t io n  fo rce s  in  Zimbabwe. SOtte o f the ideas which had begun to  
in s p ire  the Zimbabwe n a t io n a l l ib e r a t io n  fo rc e s  were 
M a rx is t -L e n in is t . A lre ad y  ir i  the areas l ib e r a te d  by ZANLA fo rc e s ,  
re vo lu tio n a ry  p e op le 's  t r ib u n a ls  had been Set up by the p o l i t i c a l  
commissars to  implement the s o c ia l is t  concept Of popu la r ju s t ic e .  
A fte r  independence, the hew S ta te  o f Zimbabwe appeared to  have adapted  
war-time peop le 's  t r ib u n a ls  in to  the  new v i l la g e  c o u r ts  and to  have
regu la rised  them by so do in g t But i s  the  v i l la g e  c o u r t system an
embryonic s o c ia l is t  i n s t i t u t io n  ah SOtte people would a rgue , o r ,  is  i t  
simply a new ju d ic ia l  I n s t i t u t io n  d ic ta te d  by the  e x ig e n c ie s  o f  the  
p o l i t ic a l  s i tu a t io n  in  Zimbabwe a f t e t  independence? T h is  a r t i c l e  se ts  
out to  examine and answer t h is  qu e s tio n  in  g re a te r  d e t a i l .

2. A FEW WORDS ON THE COMPARATIVE METHOD

The comparative methods u n iv e r s a l ly  cons ide red  has im po rta n t m e r its  
and In the domain o f le g a l sciCnfce takes  two fo rm s. One Is  the  
fa m il ia r  d e s c r ip t iv e  le v e l when law  s tu den ts  Study Roman Law, o t  the  
English le g a l systmCS, f o r  example. The Sdtohd form  o f  the
comparative study undertakes a deeper le v e l o f  e n q u iry . 1L u t i l i s e s
comparison in  a l l  i t s  d imensions as a means tb  a fre s h  s c ie n t i f i c  
comprehension o f le g a l t ra n s fo rm a tio n . The com para tive  method the reby  
becomes a more o r le s s  s c ie n t i f i c  techn ique  o f  d e s c r ip t io n  and 
ana ly s is . B u t le r d )  commends the genetal U t i l i t y  o f the com para tive  
method and i t s  p o te n t ia l USCS Whett he observes:

" I t s  is  deemed a p p lic a b le  to  a lm ost any k in d  o f le g a l  
research academic o r p ro fe s s io n a l,  performed by the le g a l  
h is to r ia n ,  ju r is p rU d e , law  te a ch e r , le g a l s o c io lo g is t ,  
p r a c t i t io n e r  o r judge . It teaches ac ross  a l l  branches o f  
laws and a l l  d is c ip l in e s .  I t  cah o f f e r  e m p ir ic a l in s ig h ts  
on any enqu iry  in to  the  p a r t ic u la r  o r  p ro v id e  a broad 
background a g a in s t which bo th  the  laW and i t s  n a t io n a l  
systems may be v iewed, e i th e r  in  the  pas t o t the p re sen t.
I t  a lso  may o f f e r ,  though t h is  must be unde rtaken w ith  low  
expec ta tions  and c irc um spe c tio n , a means o f  te s t in g  the  
e f f ic ie n c y  o f le g a l s o lu t io n s  to  problems In  va rio u s  
s o c ie t ie s ; "

In  th is  a r t ic le  i t  is  considered th a t any e x p o s it io n  on comrades' 
courts in  s o c ia l is t  C oun trie s  w i l l  f a l l  I f  i t  does no t con s id e r them 
w ith in  the t o t a l i t y  o f the  meaning o f s o c ia l i s t  re v o lu t io n  i l i  the  
M a rx is t-L e n in is t unde rs tand ing  o f i t .  I t  i s  to  t h is  q u e s tio n  th a t  we 
now tu rn  out a t te n t io n  In  o rde r to  c on s id e r the q u e s tio n  o f Zimbabvie's 
v i l la g e  cou rts  and s o c ia l is t  comrades' c o u r ts .

MakafflUre, Comrades* Courts

1. W.E. B u t le r ,  " In te r n a t io n a l Law and The The Comparative Method" 
in  Vo l 30 1977, C u rren t Lega l P rob lem s, F a cu lty  o f Laws,
U n iv e rs ity  C o lle g e .
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3- THE MARXIST-LKNTNISt CONCEPTION OF STATE AND SOCIALIST REVOLUTION

To many people ih i . h e  weste rn c a p i t a l i s t  w o rld * anti it )  many t h i r d  w o rld  
c o u n tr ie s  under c a p i t a l i s t  Ot bou rgeo is  id e o lo g ic a l dout:tw I . io n , the  
communist takeove r o f s ta te  powers is  o f te n  l i t t l e  Understood in  i t s  
h is t o r ic a l  s ig n if ic a n c e ;  The image o f te n  p resen ted  o f  a communist is  
th a t  o f.a n -u n cou th  * mad and ra v in g  a g i t a t o r ,  o r he is  o f te n  seen as a 
m isch ievous and devious p lo t t e r  behind every s t r ik e  on. c i v i l  u n re s t ;  In  
f a c t ,  i t  is  o f te n  t o t a l l y  fo rg o t te n  th a t  communist p h ilo s o p h y , founded  
by K a r l Marx and F re de ric k  E nge ls , re p re sen ts  one o f the most p ro fo und ly  
deep p h ilo s o p h ie s  o f  ou r tim e vzith h ig h ly  a c c re d ite d  s c ie n t i f i c  ( i . e .  
o b je c t iv e )  fo u n d a tio n s . The reason why communist ph ilo sophy  has met 
w ith  h o s t i l i t y  from  the e x is t in g  bou rgeo is  s o c ie t ie s  is  th a t  the  
con c lu s io ns  Marx and Engels a r r iv e d  a t  le d  them in e v it a b ly  to  propose 
r a d ic a l p o l i t i c a l  s o lu t io n s  to  the p e re n n ia l problems o f . s o c ia l  
in e q u a l i t y  and in ju s t ic e s  th a t  have h i t h e r t o  c h a ra c te r is e d  such 
socio -econom ic fo rm a tio n s  afl s la v e ry ,  fe u da lism  and c a p ita l is m .  
E s p e c ia lly  u n s e t t l in g  to  the e s ta b lis h e d  bourgeo is s o c ie ty  i s  the  
con c lu d in g  paragraph o f the Communist M a n ife s to (2 ) where Marx and Engels 
de c la re d :

"The communists d is d a in  to  concea l t h e i r  v iews and a im s.
They open ly  d e c la re  th a t t i i e i t  ends dan be. a t ta in e d  on ly  
by the f o r c ib le  ove rth row  o f a l l  e x is t in g  s o c ia l  
c o n d it io n s .  L e t the r u l in g  c la sse s  trem b le  a t  a communist 
re v o lu t io n .  The p ro le ta r ia n s  tiave n o th in g  to  lo s e  but

- t h e i r  c ha in s . They have a w o rld  to  w in . WORKING MEN OF
• ALL COUNTRIES UNITE!"

There is  y e t a n o th e r s id e  to  communist ph ilo sophy  f o r  i t  re p resen ts  
an a l l  embracing U nders tand ing  o f  a l l  phenomena. To communists,
e v e ry th in g  in  na tu re  is  r e c ip r o c a l ly  in te rc o n ne c te d  and is  ih  a s ta te  o f  
con tinuous  change and development. The change and development Is  a 
p roduc t o f  in h e re n t c o n tra d ic t io n s  th a t  e x is t  in  a l i  phenomena. Thus, 
the  q u e s tio n  o f  m otion in  m a tte r is  c e n t r a l .  Development is  a r e s u l t  c f  
the  s tru g g le  betWeeh the o ld  and the new W ith the hew e v e n tu a lly  
succeed ing to  the  o ld .  However, no Sooner does the dew e s ta b lis h  i t s e l f :  
than i t  gene ra tes new c o n tra d ic t io n s  w ith in  i t s e l f  and, th u s , tu rn s  
i t s e l f  in t o  the b id .  T h is  e x p la ih s  the ne ve r-end ittg  s p i r a l  o f  
appearance and d isappearance in  a l l  processes o f n a tu ra l phenomena. 
F u r th e r ,  development Of a l l  n a tu ra l phenomena takes the form  o f motion  
in  which sm a ll unno ticed  q u a n t i ta t iv e  changes accum ula te to  a p o in t  
where q u a n t ity  tra n s fo rm s  i t s e l f  in t o  q u a l i t y .  Thus, f o r  example, 
u n n o tic e a b ly  a c h i ld  grows in t o  a hew q l la i i t y  which we c a l l  a " l i n e ” . 
T h is  method o f  e x p la n a tio n  in  Marxism is  c a lle d  d ia le c t ic a l  m a te r ia lis m .

■ In  i t s  m a t e r ia l is t ic  e x p la n a tio n  o f  mahl s cosmic W orld , M a rx is t  
ph ilo sop hy  goes fu r t h e r .  I t  re cogn ises  m a tte r as p rim a ry  and concludes  
th a t  the process o f know ing ( c o g n it io n )  and c o n c e p t io n a lis a t io n  a r is e s  
ou t o f man's sensua l e xpe rie nce , so th a t the  S ta r t in g  p o in t  i s  no t the

2. "The Communist M an ife s to " ip  a programmatic document w r i t te n  in  
1848 j o i n t l y  by 'Marx and Enge ls . I t  has been tra n s la te d  in to  
many d i f f e r e n t  lahgUageS a l l  over the w o t ld  and i t  g iv e s  a p re c is e  
d e f in i t io n  o f bas ic  p r in c ip le s  o f  s c ie n t i f i c  s o c ia lis m  as opposed 
to  bou rgeo is  o r u to p ia n  concepts o f s o c ia lis m .
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" idea " but m a te r ia l r e a l i t y  which the b ira iti o f man ( re p re s e n t in g  in  
i t s e l f  h ig h ly  developed m a tte r ) in te r p r e ts  Snd tu r t ls  in t o  id e a s .

In  h is  "Theses oh Feuerbach11̂ )  k a t l  Marx noted*.

"The ques tions whether o b je c t iv e  t f t l t h  can be a t t r ib u te d  
to  human th it lk lh g  is  Hot a question of theO fy but is  a 
p ra c t ic a l question. Irt practice tiieh tauSt prove the t r u th ,  
th a t is  the r e a l i t y  and poWet, the t h is  -  W o rld lin e s s  o f  
h is  th in k in g  i l l  p ra c t ic e *  The dispute Over the r e a l i t y  br 
n o n - re a li ty  o f  th in k in g  which is  th a t  is o la te d  from  
p ra c tic e  is  a purely Scholastic question."

Thus, ideas about r e l ig io n  and God do ho t Stein fto itt oU ts ide  o f Utah's 
sensual experience bu t m ere ly re p re sen t riiah's crude and f a n c i f u l  and 
specu la tive  o r UnitJagirtary id e a lis ts .  T h is  afepect o f  M a rx is t th e o ry  is  
known as the "Theory o f  Know ledge."

The th i r d  p i l l a r  oh which M a rx is t ph ilo sophy  id  anchored and the  
one which is  o f moBt te leVartce to  s o c ia l s c ie n ce , i s  what has been 
ca lle d  " h is t o r ic a l  m a te r ia l is m " . I t  is  the  a p p l ic a t io n  o f  the method o f  
d ia le c t ic a l m a te r ia lism  to  the un de rs tan d ing  o f human S o c ie ty  as p a r t e f  
na tu ra l phenomena, The key p o in t o f  h i s t o r ic a l  m a te r ia lis m  is  th a t  
so c ie ty  develops a c co rd in g  to  C e rta in  h is t o r ic a l  law s . These laws 
express a necessary, S tab le  and re c u r re n t connec tio n  between s o c ia l  
phenomena and processes. l o t  example, some o f these laws can be
id e n t i f ie d ,  these in c lu d e  the  laws o f the d e te rm in in g  ro le  o f  the  
s o c ia l be ing in  r e la t io n  to  S oc ia l Consciousnessj the d e te rm in in g  ro le  
o f the mode o f p ro d u c tio n  in  r e la t io n  to  the S o c ie ta l s u p e rs tru c tu re  and 
the dependence Of , the S o c ia l n a tu re  o f  the  in d iv id u a l bn the sum t o t a l  
o f s o c ia l r e la t io n s .  The fo l lo w in g  passages o f  Marx e x p la in  these  
p o in ts : (4 )

"The fa c t  IS th e re fo re  th a t  d e f in i t e  in d iv id u a ls  who a re  
p ro d u c t iv e ly  a c t iv e  ih  a d e f ih i t e  way e n te r  in t o  d e f in i t e  
s o c ia l and p o l i t i c a l  r e la t io n s .  E m p ir ic a l o b se rv a tio n  
must i n  each separate instance b r in g  bu t e m p ir ic a l ly  and 
w ith o u t any m y s t i f ic a t io n  and s p e c u la t io n , the connec tio n  
o f the s o c ia l ahd p o l i t i c a l  s t r u c tu re  w ith  p ro d u c tio n .
Tile s o c ia l s t r u c tu re  ahd the  s ta te  a re  c o n t in u a l ly
e vo lv in g  out b f  the l i fe - p r o c e s s  o f  d e f in i t e  in d iv id u a ls ,  
but o f in d iv id u a ls ,  n o t as th e y  may appear ih  t h e i r  own o r  
o the r p e op le 's  im a g in a tio n  bu t aB they  t e a l l y  a re : i . e .  as
they ope ra te , produce m a te r ia l ly  and hence as they work 
under d e f in i t e  m a te r ia l l im i t s ,  p re s u p p o s it io n s  and 
c on d it io n s  independent Of t h e i r  w i l l . "

3. K. Marx and F. Engels on "Feuerbach" (a bo ve ). S e c tio n  4 , e n t i t le d
"The Essence o f  the M a te r ia l is t  Conception o f  h is t o r y ,  S o c ia l
Being and S o c ia l Consciousness, pp. 30 -  32.

4 . K. Marx and F. Engels on "FeUerbach" (above) S ec tion  4 , e n t i t le d
"The Essence o f  the M a te r ia l is t  C onception o f  h is t o r y ,  Social-
Being and S o c ia l Consciousness, p p .30 -32 .
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"The p ro d u c tio n  o f  id e a s , o f  c o n ce p tio n s , o f  
consc iousness , ie  a t  f i r s t  d i r e c t l y  iiite rw oven  w ith  the  
m a te r ia l a c t i v i t y  and the m a te r ia l in te rc o u rs e  o f  men, the  
language o f  r e a l l i f e .  C once iv in g , th in k in g ,  the m enta l 
in te rc o u rs e  o f  Wen appear a t  t h is  s tage as the d i r e c t  
e f f iu x  o f t h e i r  m a te r ia ] behav io u r. The same a p p lie s  to  
the m en ta l p ro d u c tio n  as expressed in  the language o f  
p o l i t i c s ,  laWS, m o ra l i t y ,  r e l ig io n ,  metaphysics e t c . ,  o f  a 
peop le . Mett a re  ttie  producers o f t h e i t  con ce p tio n s , ideas  
e tc .  -  r e a l ,  a c t iv e  men, as they  a te  c o n d it io n e d  by a 
d e f in i t e  development o f  t h e i t  p ro d u c tiv e  fo rc e s  and Of the  
in te rc o u rs e  co rrespond ing  to  these up to  i t s  fu r th e s t  
fo rm s. Consciousness can heVer be a n y th ih g  e ls e  than  
consc ious e x is te n ce  and the  e x is te n ce  o f (ten is  t h e i r  
a c tu a l l i f e - p r o c e s s .  I f  in  a l l  id e o lo g y  Wen and t h e i r  
c ircum stances appear ups ide  down US in  a can ie ra -obscu ra , 
t h is  phenomena a r is e s  ju s t  as milch from  t h e i r  h i s t o r i c a l  
l i f e - p r o c e s s  as the in v e rs io n  Of o b je c ts  on the r e t in a  
does from  t h e i r  p h y s ic a l l i f e - p r o c e s s . "

. . . .w e  do no t Bet ou t from  what men say , im ag ine , 
conce ive , no r from  men as n a rra te d , though t o f ,  Imagined, 
conce ived , in  o rd e r to  a r r iv e  a t  Wen in  the f le s h .  We s e t  
ou t from  r e a l ,  a c t iv e  men, and on the bas is  Of t h e i r  r e a l  
l i f e - p r o c e s s  we dem onstra te the  development o f the  
id e o lo g ic a l re f le x e s  and echoes Of t h is  l i fe -p ro c e S S . The 
phantoms formed In  the  human b ira iii a te  a ls d  n e c e s s a r ily  
sub lim a tes  o f  t h e i t  M a te r ia l l i f e - p r o c e s s  which is  
e m p ir ic a l ly  V e r i f ia b le  and bound to  m a te r ia l p rem ises . 
M o ra l i t y ,  r e l ig io h ,  m e taphys ics , a i l  the t e s t  o f  id e o lo g y  
and t h e i r  co rrespond ing  forms o f  consc iousness , thus no 
lo n g e r r e ta in  the  semblance o f independence. They have no 
h is to r y ,  no > development; -b u t  Wen, de ve lop ing  t h e i r  
m a te r ia l p ro d u c t io n  and t h e i t  m a te r ia l in te rc o u rs e , a l t e r  
a lo ng  w ith  t h ia  t h e i r  t e a l  e x is te n c e , t h e i r  th in k in g  and 
the  p rod uc ts  o f  t h e i r  th in k in g .  L i f e  i s  no t de term ined by 
consc iousness , bu t consc iousness by l i f e .

Where s p e c u la t io n  ends in  r e a l l i f e  -  there -, r e a l ,  
p o s it iv e  sc ience  beg in s ! the  re p re s e n ts t io n ( o f  p ra c t ic e ]  
a c t i v i t y  o f  the p r a c t ic a l  p rocess o f  development o f  men.
Empty t a lk  abou t consc iousness ceases, and teaJ knowledge  
has to  take  i t s  p la ce . When t e a l l t y  Is  d e p ic te d ,
p h ilo sop hy  as an independent branch o f knowledge lo se s  i t s  
medium o f  e x is te n c e . A t the bes t i t s  p lace  can o n ly  be 
taken by summing-up o f  the most ge ne ra l r e s u l t s ,  a b s tra c ts  

-- -w h ic h  a r is e  from  the  o b se rv a tio n  o f  the  h is t o r ic a l  
development o f  Wen, Viewed a p a r t from  re a l h is to r y ,  these  
a b s tra c t io n s  have in  ihe tts e iv e s  no va lue  Whatsoever. They 
can o n ly  se rve  to  f a c i l i t a t e  the arrangement o f  h is t o r ic a l  

x m a te r ia l,  to  in d ic a te  the  sequence o f  I t s  separa te  S t r a ta . "

T h is  e x te n s iv e  q u o ta tio n  ftom  Marx is  necessa ty f o r ,  ve ry  o f te n ,  
peop le  d e l ib e r a te ly  ig n o rp  the method o f  Marx in  o rd e r to  d is t o r t  him  
and re p re sen t h is  con c lu s io n s  as the s tu p id  ra n t in g s  o f  a psycoplia n t ic  
r e v o lu t io n a r y .  Thus, the  method o f the m a te r ia l is t  con cep tio n  o f  h is to r y

Z. h • P.ev. Vol ■ 3 1983
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reaches the conc lus ion  th a t t ile  system o f a l l  s o c ie ta l re la t io n s  
dec is ive ly  depends On the "mode o f p ro d u c tio n  Of m a te r ia l l i f e " .  Th is  

- mode o f p roduc tion  i s  ch a ra c te r is e d  by the fo rc e s  o f  p ro d u c tio n  and 
re la tio n s  o f p ro d u c tio n . The p ro d u c t iv e  fo rc e s  a re  the fo rc e s  by whfch  
socie ty in flu ences  na tu re  ahd changes o r tra n s fo rm s  i t .  P ro du c tiv e  
forces comprise o f two d i f f e r e n t  e lem en ts : means o f  p ro d u c tio n  c rea ted  
b; soc ie ty  and na tu re , the  in s trum en ts  o f  la b o u r , and the  peop le who pu t 
tiler, in to  ope ra tion .

Peri, in  o rd e t to  produce the m a te r ia l means o f  t h e i r  e x is te n c e ,  
enter in to  va rio us  re la t io n s  w ith  one a n o th e r. These r e la t io n s  may be 
e ith e r p roduc tion  ( te c h n ic a l)  o t  s o c ia l .  The s o c ia l r e la t io n s  o f  
production a re c h a ra c te r ise d  by the  d is t r ib u t io n  o f means o f  p ro d u c tio n
in  the s o c ie ty , lh  o th e r words, by th e  ow nersh ip  o f  the  ba s ic  means o f
production . These p ro d u c tio n  re la t io n s  in c lu d e  ho t d h ly  the r e la t io n s  
in  the process . o f  BUch p ro d u c tio n  Of m a te r ia ) goods bu t a ls o  the  
re la t io n s  o f exchange o f  goods, s e rv ic e s , e tc .

The p roduc tive  fo rc e s  and the  r e la t io n s  o f p ro d u c tio n  a te  two 
inseparable aspects o f  S o c ia l p ro d u c tio n  and they  c o n s ta n t ly  in te r a c t .  
This in te ra c t io n  e s ta b lis h e s  the h is t o r i c a l  law  o f  the  correspondence o f  
the re la t io n s  o f p ro d u c tio n  to  the  c h a ra c te r and le v e l  o f development o f  
the forces o f p ro d u c tio n . Because the laws gove rn ing  s o c ie ty  a re  
developmental, a t c e r ta in  staged fh  the  development o f  s o c ie ty  the  
evo lu tion o f the fo rce s  o f  p ro d u c tio n  makes the  e x is t in g  r e la t io n s  o f  
production mote and more inadequate ahd t h is  t e la t i v e  la c k  Of
equ ilib rium  between thetii can o n ly  be re so lved  th rough a s o c ia l  
re vo lu tion  th a t becomes in e v ita b le  in  o rd e r to  change the  inadequate  
re la t io n s  o f p rod uc tion  and c re a te  nett r e la t io n s  o f p ro d u c tio n  and so 
make them correspond to  the  changed ch a ra c te r and le v e l o f  the  
productive fo rc e s . The te v o lu t io h a ty  change in  the re la t io n s  o f
production (which c o n s t itu te s  the economic fo u n d a tio n  o f  the  e n t ir e  
immense s o c ia l ahd political s u p e rs tru c tu re )  then leads  more o r le s s  
ra p id ]y  to a d ra s t ic  change in  the whole s u p e rs tru c tu re . The r e s u l t  is  
a new socio-econom ic fo rm a tio n  which emerges. In  a l l  t h is  man p la ys  a 
dynamic r o le .

Each socio-econbm ie fo rm a tio n , th e re fo re ,  is  a s p e c i f ic  " s o c ia l -  
o rgan isa tion " which d is t in g u is h e s  i t s e l f  from  ano the r soc io -econom ic  
fo rm ation by the c h a ra c te r and le v e l  o f  p ro d u c t iv e  fo rce s  and by the  
nature o f the re la t io n s  o f  p ro d u c t io n , i t l  O ther w ords, by the  economic 
s tru c tu re  o f  s o c ie ty .  Pot example, on t h is  ba s is  ohe can d is t in g u is h  
between feuda lism  and c a p ita l is m  as two d i f f e r e n t  and success ive  s o c ia l  
organisms. Each soc io -econom ic fo rm a tio n  has i t s  s p e c i f ic
supe rs tru c tu re  d is t in c t  from  th e  S u p e rs tru c tu re s  o f  o th e r soc io-econom ic  
formations o r s o c ia l o rgan ism s. Looked a t  in  p e rs p e c tiv e , th e re fo re ,  
the h is to ry  o f s o c ie ty  is  the  development and changes o f  soc io -econom ic  
fo rmations ahd M a rx is t -L e n in is t  sc ience  has id e n t i f ie d  a number o f  
socio-economic fo rm a tio n s  In  man's paBt h is t o r y ,  namely: the p r im it iv e  
communal, s la v e , fe u d a l and p re sen t day c a p ita l is m . The m o tive  fo rc e  in  
the development o f  the  s la v e , fe u d a l and c a p i t a l i s t  s o c ie t ie s  has been 
the law o f c la s s  s t r u g g le .  T h is  is  because these soc io -econom ic
form ations reproduce d i f f e r e n t  c la s se s , W ith  a n ta g o n is t ic  and 
ir re c o n c ila b le  c la s s  o b je c t iv e s .  The re la t io n s  o f  p ro d u c tio n  in  these  
s o c ia l organisms (soc io -econom ic  fo rm a tio n s ) a re  c h a ra c te r is e d  by 
various regimes o f the p r iv a te  ownersh ip o f  the  means o f  p ro d u c tio n  
which re s u lt  in  g ross c la s s  in e q u a l i t ie s  arid the  e x p lo i ta t io n  o f  nan by
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man. M a rx is t d o c tr in e  (U n lik e  the u to p ia il i t io ta i is t  p h ilo s o p h ie s  th a t  
p ro te s te d  a g a in s t the  inhuman c o n d it io n s  such as those c re a te d  by the  
c a p i t a l i s t  s o c ie ty )  does not: dreata about w is h fu l s o lu t io n s  to  the
problems o f  e x p lo i ta t io n  and the inhum an ity  o f man to  man by, fo r  
example, p rom o ting  p r in c ip le s  o f  c h a t i t y ,  g o o d w ill among men, and the  
ab s tin en ce  from  man's a c ts  Of ' ‘ s e l f is h  g ree d ", in s te a d , the s c ie n t i f i c  
s o c ia l i s t  th e o ry  e x p la in s  th a t  the  c o n d it io n  fn t  Hie l ib e r a t io n  o f  man 
from  e x p lo i ta t io n  l i e s  in  Itia tt's a c tive , r o le  I t i r a d ic a l ly  do lttg  away w ith  
the re la t io n s  o f  p ro d u c tio n  ih a t  c re a te  the e x p lo i t a t io n  o f  man by man. 
In  the case o f c a p ita l is m , i t  ia  the a b o l i t io n  o f  the i n s t i t u t io n  o f  
p r iv a te  p ro p e r ty  in  the Sense o f the p r iv a te , ownership Of the meatls o f  
p ro d u c t io n . T h is  is  no t a mere w ish bu t a r e a l is a t io n  th a t c a p i t a l i s t  
s o c ie ty , because i t  does no t do away w ith  the p t iv a te  ownersh ip  o f  the  
means o f  p ro d u c t io n , c o n ta in s  the seeds o f  i t s  own . d e s tru c t io n .  
C a p ita lism  reproduces two a n ta g o n is t ic  c la sse s  -  the  b b t ltg e o is ie  and the. 
p r o le t a r ia t ,  vhoSfe re la t io n s  a re  c h a ra c te r is e d  by pe rp e tua l c la ss
w a r fa re . A t the Same t im e , the l ib e r a t io n  d f  the p r o le ta r ia n  masses Is  
im po ss ib le  w ith o u t the  e l im in a t io n  o f  c a p ita l is m  i t s e l f .  The
p ro le ta r ia n  masses m ust, th e re fo re ,  ove rth row  c a p i t a l i s t  r e la t io n s  d f  
p ro d u c tio n  which a re  based on s o c ia l p ro d u c tio n  bu t p r iv a te  
a p p ro p r ia t io n  o f  the s o c ia l p to du c t and must S u b s t itu te  in  t h e i r  p la ce ,  
s o c ia l is t  r e la t io n s  o f  p ro d u c tio n  based On the s o c ia l ownersh ip o f the  
means o f  p ro d u c t io n . S o c ia l is t  S o c ie ty  w i l l ,  in  tu r n ,  be trans fo rm ed  
in t o  communist S o c ie ty  which is  the h ig h e s t form  o f *«» in l. io t s o c ie ty  by 
f u r th e r  de ve lop ing  the fo rce s  o f  p ro d u c tio n  on the bas is  o f  s o c ia l  
ownersh ip o f  the means o f  p roduc tion -. T titis , in  M a rx is t th e o ry , the  
development o f  human s o c ie ty  lias been on the  whole a p to g re s s iv e  one.

"The h is to r y  o f mankind, d e s p ite  i t s  c o n tr a d ic t io n s ,  
tem porary p e rio d s  o f  s ta g n a t io n  and re g re s s io n , is  
u l t im a te ly  an a s c e n t, a movement, from  the o ld  to  the new, 
from  the  s im p le  to  the complex. As i t  develops mankind 
c re a te s  more pow e rfu l p ro d u c tiv e  fo rc e s , a more e f f e c t iv e  
economy, more p e r fe c t  form s o f  p o l i t i c a l  a d m in is t ra t io n  
expanding in  va ry in g  degrees the l im i t s  d f  man's 
o p p o r tu n it ie s  and freedom ."i-5 )

A t ta c k in g  the  u to p ia n  and I d e a l i s t  fconcepttons o f  change and 
p rog ress Marx w ro te : (6 )

”We 's h a l l ,  o f  cou rse , no t take the t ro u b le  to  e n lig h te n  
out w ise  p h ilo so p he rs  by e x p la in in g  to  them th a t
" l ib e r a t io n "  o f "man" is  not advanced a s in g le  s te p  by 
re du c in g  p h ilo s o p h y , theo lo gy  substance and a l l  the tta s h  
to  " s e l f - c o n s c i o u s n e s s "  and by liberating man from  the  
dom ina tio n  o f these ph rases , which have never he ld  him in  
t h r a l l .  Nor w i l l  we e x p la in  to  them th a t  i t  is  o n ly  
p o s s ib le  to  ach ieve  re a l l ib e r a t io n  ih  the re a l w o rld  and 
by em ploy ing re a l means, th a t  s la v e ry  cannot be a b o lis h e d

5 . "The Fundamentals o f  M a r x ls t - L e n in is t  P h ilo s o p h y " , P rogress  
P u b lis h e rs , Moscow, 1974, p .2 8 l.

K. Marx and F. Engels on "Feuerbach" (a bo ve ). S ec tion  fin 
"P re c o n d it io n s  o f  the Real L ib e ra t io n  o f Man", p .3 3 .
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"without the steam-engine and the mule ahd the splrirltig- 
jenny , serfdom cannot be abolished v?ithotit improved 
agriculture, arid that, in general, people cannot be 
liberated as long as they ate unable to obtain food and 
drink, housing and clothing in adequate quality and 
quantity, "liberation*' is  a h istorical and not a mental 
act and it  is brought about by h istorical conditions, the 
development of industry, commerce, agriculture, the
conditions of intercourse . . . . .  then subsequently in 
accordance with the different stages of their development, 
they make up the hohsense of substance, subject,
self-conscicusrtess arid pure criticism , as well as
religious and theological nonsense, and la te r, remove it  
again when they have “dvaticed far enough in their 
development:"

For the revolutionary transition from capitalism to socialism, Marx 
and Engels envisaged the following measures which modern communist 
revolutionaries liave and do in various forms adopt. The f ir s t  step is  
to "raise the proletariat to the position of the ruling class, to win
the battle of democracy'**^) Alter th is, the proletariat then uses its
political supremacy to "attest by degrees, a l l  capital from the
bourgeoisie, to centralise a l i  instruments of production in the hands of
the Btate, i .e . of the proletariat organised as thfe ruling class and to ,
increase the total of ptoductive forces as rapidly as possible." Marx 
and Engels then aet the following ten-point general plan to 
revolutionall.se and transform cap ita list relations of production in 
order to bring about socia list relations end clear the road to the 
development of communist society!

1. Abolition of property in land and application of a ll rents of 
land to public purposes,

2. A heavy progressive or graduated income tax.

3. Abolitidh of ail tight of itihefltnnce.
4. Confiscation.of the property of e l l  emigrants and rebels.

5. Centralisation of credit in the hShds Of the State by means 
of a national bank with state capital and an exclusive- 
monopoly.

6. Centralisation of the meads of communication and transport In 
the hands of the state,

7. Extension of factories ahd instruments of production owned by 
the state: the bringing into cultivation of waste-lands, and

Equal lia b il ity  of a l l  to labour. Establishment of 
industrial armies, especially lot agriculture.

K. Marx and F: Engels in "The Communist Manifesto" In Marx and
Engels Collected Works, Vol, 1, Moscow, 1D77, pp. 120-127.
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9. .C om b ina tion  Of a g r ic u l tu r e  w ith  m a n u fa c tu r in g .-  in d u s t r ie s ;  
g radua l a b o l i t io n  o f  the d is t in c t io n  betvreen town and country  
by a more equable d is t r ib u t io n  o f  the  p o p u la t io n  ove r the 
c o u n try .

10. Free educa tio n  f o r '  a l l  c h ild re n  in  p u b lic  s ch oo ls . . A b o li t io n  
o f c h i ld  fa c to r y  la b ou r in  i t s  p re sen t fo rm . A. com b ina tio n  of 
educa tion  w ith  in d u s t r ia l  p ro d u c t io n , e tc .

The above ten  p o in ts  r e la te  p u re ly  to  the m a te r ia l c o n d it io n s  
necessary to  in s t i t u t e  the development o f  a s o c ia l i s t  s o c ie ty ;  But th is  
re v o lu t io n  i s  no t l im i te d  to  t h is  a lohe  -  the s o c ia l i s t  re v o lu t io n  is  a 
tho rough and t o t a l  One in v o lv in g  : con se qu en tia l ' r a d ic a l changes in  a l l  
i n s t i t u t io n s  o f  the  c a p i t a l i s t  s o c ie ty ,  ahd i t s  le g a l,  i n s t i t u t io n s  are 
no t excep ted . ■ ■

4. MARXIST-LENINIST THEORY OF LAW
Law. in  communist th e o ry  is  no t seen S imply as-an  aggrega te  o f  ru le s  o f 
conduc t; bu t as an in s t i t u t i o n  o f  c la s s  s o c ie ty .  Rules o f  conduct per :se 
a re  in d isp en sab le  f o r  any human s o c ie ty ,  whereas la w . is  n o t .  P ro fesso r 

.T u rk in  (a le a d in g  S o v ie t : j u r i s t ) ' fo rm u la te d  a gene ra l d e f in i t io n  o f .  law  
which i s  g e n e ra lly  accep ted in  the s o c ia l i s t  w o rld  as fo l lo w s .

"Law i s  an aggrega te  o f  ru le s  o f conduct which have a 
c la s s  c h a ra c te r ; the y  express above a l l  the w i l l  o f  .th e  
econom ica lly  and p o l i t i c a l l y  dom inant c la s s  o f  the s o c ie ty  
and defend p r im a r i ly  the in te r e s ts  o f  t h is  c la s s .. W ith  
the e l im in a t io n  o f p r iv a te  p ro p e r ty  atld c la sse s  the  c la s s  
c h a ra c te r o f law  w i l l  g ra d u a lly  d im in is h  and in  -the ■ end 
d isa ppea r. Rules Of laW W i l l  he trans fo rm ed  . in to  ru le s  o f
conduct wh ich w i l l  n o t be a c la sh  i n s t i t u t io n  bu t w i l l  
express the w i l l  and e q u a lly  defend the in te r e s ts  o f a l l  
members o f the  community."

In  s c ie n t i f i c  s o c ia l i s t  th e o ty , th e re fo re ,  law  and the s ta te  are  
no t independent c a te g o r ie s  bu t always bear a c la s s  c h a ra c te r . Both o f  
them were no t p re sen t in  the  o r ig in a l  p r im i t iv e  human s o c ie ty .  But they  
arose s im u lta n eo u s ly  and consequen tly  as a r e s u l t  o f the  b rea k in g—up o f 
the p r im i t iv e  communal' s o c ie ty  in to  c la s s  s o c ie ty .  Law and the s ta te  
in v a r ia b ly  a re  to o ls  o f the r u l in g  c la s s  in  a l l  c la s s  s o c ie t ie s .  Th is  
was so in  the s la ve -ow n ing  s o c ie ty  and in  fe u d a l s o c ie ty .  Today, th is  
is  the case in  c a p i t a l i s t  s o c ie ty  which is  p o l i t i c a l l y  n o th in g  bu t a 
d ic ta to r s h ip  o f the b o u rg e o is ie  and the  same a ls o  a p p l ie s ,  to  s o c ia l is t  
s o c ie ty  which i s ,  however, q u a l i t a t i v e ly  the oppo s ite  o i c a p i t a l i s t  
s o c ie ty ,  in  th a t  s o c ia l i s t  s o c ie ty  ep itb rn ides  the c la s s  v ic to r y  o f the  
w ork ing  peop le ( th e  p r o le t a r ia t )  oVer the e x p lo i te r s  -  the  c a p i t a l is t  
c la s s . The d ic ta to r s h ip  o i the p ro le ta r ia t ,  is  a t  oiice th e  a n t i th e s is  o f 
the d ic ta to r s h ip  o i' the bou rgeo is ie  in  the sense th a t  p r o le ta r ia n  
d ic ta to r s h ip  re p re sen ts  the ru le  Of the  m a jo r ity .o v e r  the m in o r i t y ,

G. P ro f.  Tunk in  "The Contemporary Theory o f  S o v ie t In te r n a t io n a i law ’ 
in  "C u rre n t Lega l P rob lem s", U n iv e rs ity  C o llege  London, Vol 31, 
1978, p 180.
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whiJct so c a lle d  "Western dem ocrac ies" a te  masked democracies w h ich , in  
r e a l i t y ,  are s im p ly  bourgeo is  d ic ta to r s h ip s ,  th a t  i s ,  the ru le  o f  
m ino rity  o f r ic h  "money-bags" o r c o rp o ra t io n  ove t the m a jo r ity  members 
of soc ie ty  -  the p r o le ta r ia t  and o th e r w o rk ing  peop le .

A s o c ia l is t  r e v o lu t io n  in the f i e l d  o f  law th e re fo re  e n ta i ls :

(a) the ta k in g  ove r Of s ta te  power by the w o rk ing  c la s s  o rgan ised  
in  the communist p a t ty  o t a p a r ty  o f the w o rk ing  c la s s ;

(b ) the smashing o f the bou rgeo is  s ta te  and i t s  in s t i t u t io n s ;

(c ) the c re a t io n  o f a new p r o le ta r ia n  s ta te  w ith  i t s  new and 
co rrespond ing  in s t i t u t io n s ;

(d) the development o f a 
s o c ia l is t  l e g a l i t y ,  
p ro le ta r ia  t .

new p ro le ta r ia n  ju r is p ru d e n ce  
to  se rve  the c la s s  aims o f the

E rich Honecker, 
Germany -  the  
in  h is  re p o r t to

the Secretary Genera l b f  the  S o c ia l is t  U n ity  ^ P a r ty  o 
Communist t a r t y  o f  the Gerttah Democratic R ep ub lic , s ta te d  
the 10th P a tty  Congress b f  the S .E .D . th a t :

" S o c ia l is t  law  p ro te c ts  the  ach ievement o f the w o rk ing  
people o f the  G .D .R . a g a in s t a l l  ons laugh ts  o f the  c la s s  
enemy. A t the  same t im e , law  and le g a l i t y  a re  c lo s e ly  
connected w ith  C heating t r u ly  s o c ia l i s t  r e la t io n s  between 
people and s o lv in g  economic problems . . . . .  G reat 
importance is  p laced on the  s t r i c t  adherehce to  those laws  
which concern the  p ro te c t io n  o f  n a t io n a l p ro p e r ty  and the  
a c t i v i t y  o f e n te rp r is e s ,  combines and s ta te  economic 
agencies re sp o n s ib le  f o r  e f f e c t iv e  economic management 
d ire c te d  towards pe rfo rm ance ."

N o tw iths tand ing  the  f e t is h  f a i t h  o f  bou rgeo is  ju r is p ru d e n ce  in  the  
ex is tence o f s o c ia l ly  o r p o l i t i c a l l y  pure ' j u s t i c e '  vacuumated, and, 
e x is t in g  e te rn a lly  and in d ep en de n tly , ' j u s t i c e '  in  a l l  c la s s  s o c ie t ie s  
is  always c la ss  ju s t ic e ,  In  c a p i t a l i s t  s o c ie ty  bourgeo is  c la s s  J u s tic e  
in e v ita b ly  serves the in te r e s ts  o f  the r u l in g  c la s s  o f  c a p i t a l i s t  
e x p lo ite rs . The law  c o u rts  and the  p u b lic  p ro se cu to rs  oppress the  
prog ress ive endeavours and the r ig h t s  o f  w orkers c h ie f ly  th rough  
ju d ic ia l  f r u s t r a t io n  o f  these r ig h t s  in  the  c o u r ts . In  o th e r in s ta n ce s ,  
fo r  example in  South A f r ic a  and the  U.S.A,, bourgeo is  c la s s  ju s t ic e  , 
cha rac te rised  by open ly re a c t io n a ry  co n se rv a tiv e  law a - A
co rrespond ing ly  b r u ta lis e d  p o lic e  and ju d i c i a l  system is  o f te n  used »s 
i t  was in  c o lo n ia l Zimbabwe, to  p ro te c t  the system o f bou rgeo is  „powcr 
and c a p i ta l is t  p o v e rty .

On the o th e r hand, M a tx is t - L e h in is t  Sciehce Unmasks the h yp oc ris y  
and cant o f bourgeo is  ju r is p ru d e n c e  and re ve a ls  the t r u th  th a t  the s ta te  
and law are c la ss  based c a te g o r ie s  and the reby  re cogn ises  the  need fo r  a 
working c lass  s ta te  as an e s s e n t ia l in s tru m en t in  the complete a b o l i t io n  
o f the bourgeois s o c ie ty  and the c o n s t ru c t io n  o f  S o c ia lism . M a rx is t

9. E rich  Honecker in  " P o l i t i c a l  R eport to  the 10th P a rty  Congress o f  
the S o c ia l is t  U n ity  P a r ty  o f Germany" Dresden, p Ib h .



ju r is p ru d e n ce  re ve a ls  the fa te  o f  s ta te  ahd law  as in e v ita b ly  anti 
in e x t r ic a b ly  bound tip w ith  th a t  o f  c la sse s  and c la s s  s o c ie ty .  T h is  means 
th a t  w ith  m ank ind 's  advance to  c la s s le s s  communist s o c ie ty  the s ta te  and 
lav; w i l l  cease to  be necessa ry . T h is  s c i e n t i f i c a l l y  based 
p ro g n o s t ic a t io n  i s  w e ll s ta te d  by F . E nge ls , as f o l lo w s : (10 )

"The p r o le ta r ia t  se izes  p o l i t i c a l  power and tu rn s  the  
means o f  p ro d u c tio n  in  the  f i r s t  in s ta n ce  in to  s ta te  
p ro p e r ty . But in  do ing  t h is ,  i t  a b o lis h e s  i t s e l f  as a 
p r o le t a r ia t ,  a b o lis h e s  a l l  c la s s  an tagon ism s, a b o lis h e s  
a ls o  the s ta te  as a s ta te .  S o c ie ty  thus f a r  based upon 
c la s s  antagonisms had heed o f  the s ta te ,  th a t i s  o f  an 
o rg a n is a t io n  o f  the  p a r t ic u la r  c la s s  which Was pro tempore 
the e x p lo i t in g  c la s s ,  f o r  the maintenance o f  i t s  e x te rn a l  
c o n d it io n s  o f  p ro d u c tio n  and th e re fo re ,  e s p e c ia l ly ,  fo r  
the purpose o f  f o r c ib ly  keep ing  the e x p lo ite d  c la sse s  in  
the  c o n d it io n  o f  opp ress ion  co rrespond ing  w ith  the g iven  
mode o f p ro d u c t io n  (s la v e ry ,  serfdom , wage la b o u r ) .  The 
s ta te  was the o f f i c i a l  re p re s e n ta t iv e  o f  s o c ie ty  as a 
who le ; the g a th e r in g  o f i t  to g e th e r in to  a v is ib le
embodiment. But i t  Was t h is  o n ly  in  so f a t  as i t  was the  
s ta te  o f  th a t c la s s  which i t d e l f  re p re sen te d , f o r  the tim e  
be in g , s o c ie ty  as a who le : in  a n c ie n t t im e s , the  s ta te  o f  
s la ve -ow n ing  c i t iz e n s ;  in  the  m idd le  ages, the fe u d a l 
lo r d s ;  in  ou r t im e , the  b o u rg e o is ie .

When a t  la s t  i t  becomes the te a l  re p re s e n ta t iv e  o f  the  
whole s o c ie ty  i t  rende rs  I t s e l f  Unnecessary. As soon as 
th e re  is  no lo n g e r any s o c ia l c la s s  to  be h e ld  in  
s u b je c t io n ,  as soon as C lass r u le ,  and the  in d iv id u a l  
s tru g g le  f o r  E x is ten ce  based Upon t i t i f  p resen t anarchy in  
p ro d u c tio n  w it l i  the  c o l l i s io n s  and excesses a r is in g  from  
these a re  removed, n o th in g  moire remains to  be repressed  
and a s p e c ia l re p re s s iv e  fo r c e ,  a s ta te ,  i s  no lo n g e r  
necessa ry . The f i r s t  a c t by v i r t u e  o f  which the s ta te  
r e a l ly  c o n s t i tu te s  I t s e l f  the re p re s e n ta t iv e  o f  the  whole  
s o c ie ty  -  the ta k in g  in to  possess ion o f  the means o f  
p ro d u c tio n  in  the  name o f  s o c ie ty ,  t h is  i s  a t  the  same 
t im e , i t s  la s t  independent a c t as a s ta te .  S ta te  
in te r fe re n c e  in  s o c ia l r e la t io n s  becomes in  one domain 
a f t e r  a n o the r s u p e rflu o u s  and theh d ie s  ou t o f  i t s e l f ;  the  
government o f persons Is  rep la ced  by the  a d m in is t ra t io n  o f  
th in g s  and by the  conduct o f processes o f  p ro d u c t io n . The 
s ta te  is  n o t "a b o lis h e d " . I t  d ie s  o u t. T h is  g ive s  the  
measure o f  the  va lue  o f  the  phrase "a f re e  s ta te ”  bo th  as 
to  i t s  j u s t i f i a b le  use a t  tim es by a g i ta to r s  and as to  i t s  
U lt im a te  s c ie n t i f i c  in s u f f ic ie n c y ,  and a ls o  o f  the  demands 
o f the  .s o -c a lle d  a n a rc h is ts  f o r  the a b o l i t io n  o f the s ta te  
ou t o f  hand ."
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10, F re d r ic k  Enge ls : "S o c la lis n ii U to p ia n  and S c ie n t i f i c "  in  "K . Marx, 
F. Engels and V. Len in  in  " H is t o r ic a l  M a te r ia lis m " ,  P rqgress  
P u b lis h e rs , Moscow, 1S70 pp 193-S.4,
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In  communist s o c ie ty , laws w i l l  cease to  have t h e i r  c o e rc ive  c h a ra c te r  
but w i l l  be observed by the whole s o c ie ty  as o b lig a to ry  m ora l norms o r  
ru le s .

5. THE EMERGENCE OF COMRADES COURTS IN THE SOVIET UNION

In  the f i e ld  o f a d m in is t ra t io n  o f ju s t ic e ,  a p r o le ta r ia n  s o c ia l is t  
^evo lu tion  is  c h a ra c te r is e d , th e re fo re ,  by a d e m oc ra tisa tio n  o f  the  
ju d ic ia l process, by the u n ity  o f  the w o rk ing  c la s s  and o th e r t o i l i n g  
masses -w ith  the law and i t s  a d m in is t ra t io n .  I t  is  as p a r t o f th is  
dem ocra tisa tion process th a t comrades' c o u r ts  came in to  be ing  in  the  
f i r s t  p ro le ta r ia n  s ta te  in  the w o r ld , e s ta b lis h e d  by Len in  and the  
Bolshevik communists on O c to b :" 2 5 th , 1917. Comrades' c o u r ts  were
estab lished by v ic to r io u s  Eolslieva ;ks as e a r ly  as December 1917, le s s  
than two months a f t e r  the  October .{e v o lu t io n . They were a t  f i r s t  formed 
in  some u n its  o f the P e trog rad  m i l i t a r y  d i s t r i c t .  H a lf a yea r la t e r ,  
they were extended to  the e n t i r e  Red Army to  dea l w ith  m inor in f r a c t io n s  
o f m i l i ta r y  d is c ip l in e  and untoward cohduc t. By 1919, d is c ip l in a r y
comrades' c ou rts  had been o rgan ised  in  lo c a l s e c tio n s  o f tra d e  un ions in  
en te rp rises  to  punish v io la t io n s  o f  la b ou r d is c ip l in e .  They had f a i r l y  
broad sen tenc ing powers, in c lu d in g  the r ig h t  to  im p rison  the g u i l t y .  In  
192] , th e ir  ju r is d ic t io n  Was broadened to  embrace ho o lig a n ism , indecen t 
conduct, and o th e r m inor o f fe n c e s .*

A t the tim e o f the  v ic io u s  c la s s  s tru g g le s  a g a in s t the Ku laks and 
fo r  the es tab lishm en t o f. s o c ia l is t  r e la t io n s  o f  p ro d u c tio n  in  the  
U.S.S.R. in  the la t e  1920 's and the 1 9 30 's , the ju r is d ic t io n  o f  these  
comrades' c o u rts  was fu r th e r  broadened and t h e i r  fo rm a tio n  was
au tho rised not o n ly . in  p la n ts  and o th e r s ta te  and s o c ia l in s t i t u t io n s  
where they were des igna ted  In d u s t r ia l  Comrades' C ou rts , bu t a ls o  in  
re s id e n t ia l housing u n its  add in  r u r a l  areas (where they were known as 
Rural S oc ia l C o u r ts ) . In  1938, some 45,000 comrades’ c o u r ts  e x is te d  in  
tb " Russian S ov ie t Fede ra l S o c ia l is t  R epub lic  (R .S tF .S .R i) a lo n e .

The development o f com radely ju s t ic e  was fu r th e r  developed in  1951 
by the enactment o f  art A ll-U n io n  S ta tu te  on comrades' c o u r ts  in  
en te rp rise s  and in s t i t u t io n s .  The comrades' c o u r ts ,  th rough  the  
p rov is ions  o f the new s ta tu te ,  were g iv e n  ju r is d ic t io n  ove r c e r ta in  
labour v io la t io n s  and cases could^ be heard o n ly  Upon the recommendation 
of the d ir e c to r  o f the  e .n te rp rlS e  o r the in s t i t u t io n .  The comrades’ 
courts welre g iven the  power to  impose such p e n a lt ie s  a.s s o c ia l censure , 
s o c ia l reprimand and a recommendation Of demotion o r d is m is s a l,  o r such 
other s im ila r  s o c ia l o r economic p e n a lty . F u rth e r s ta tu te s  making
fu r th e r  changes to  the comrades’ c o u rts  cou ld  be formed a t  e n te rp r is e s ,  
in s t i tu t io n s ,  o rg a n is a t io n s , h ig h e r and s p e c ia lis e d  secondary educa tio n  
in s t i tu t io n s ,  c o l le c t iv e  f i rm s ,  c e r ta in  r e s id e n t ia l  hous ing U n its ,  r u r a l  
popu la tion  cen tre s  o r s e tt le m en ts  o r c o l le c t iv e s  numbering a t  le a s t  
f i f t y  persons. Members o f the  c o u r t were to  be e le c te d  by open b a l lo t  
fo r  a two year term  a t  a gene ra l m eeting o f  the  re le v a n t c o l le c t iv e .

For a f u l l e r  d is c u s s io n  of^ Comrades Courts ahd t h e i r  h is to r y  by a 
western s ch o la r see W.E. B u tlc ? f's  a r t i c l e  "Comradely J u s t ic e  in  
Eastern Europe" C u rren t Lega l Problems Vo.1 25, U n iv e rs ity  C o llege  
London 3972 pp 2 0 0 f f .

1 1. B u tle r ( I b id )  p.2.U2.
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The p ro v is io n s  o f  the 1961 s ta tu te  temain b a s ic a l ly  the same Loday 
a lth ough  th e re  were amendments In  1962 and in  1965 .(12 )

In  the s ta tu te  as amended, the ro le  o f  the comrades' c o u rts  In  
s o c ia l i s t  s o c ie ty  and in  the t r a n s i t io n  to  communism is  con ta ined  in  
A r t ic le  1 which s ta te s *

"A r t  1 : Comrades' c o u rts  a te  e le c te d  p u b lic  organs charged
w ith  a c t iv e ly  c o n t r ib u t in g  to  the re a r in g  o f  c i t iz e n s  in  
the s p i r i t  o f  communist a t t i t u d e  to  -work , toward s o c ia l i s t  
p ro p e r ty , toward the p re s e rv a t io n  o f  ru le s  o f  s o c ia l is t  
s o c ie ty ,  toward the development in  s o v ie t  people o f  a 
sense o f c o l le c t iv is m  and com radely m utua l a s s is ta n c e ,  
toward re sp ec t f o r  the d ig n i ly  and honour o f  c i t iz e n s .  Of 
p rim a ry  im portance i t i  the wotk o f comrades' c o u r ts  is  the  
p re ven tio n  o f v io la t io n s  o f  law  and o f misdemeanours 
d e tr im e n ta l to  s o c ie ty ,  re a r in g  o f  peop le th rough  
c o n v ic t io n  and s o c ia l in f lu e n c e , c re a t in g  c o n d it io n s  o f  
in to le ra n c e  to  any a n t i - s o c ia l  a c ts .  Comrades' c o u r ts  a re  
in ve s ted  w ith  the t r u s t  o f  the. c o l le c t iv e ,  express i t s  
w i l l  and a re  re sp o n s ib le  to  i t . "

The ju r i s d ic t i o n  o f  the S ov ie t Comrades' C ou rts  is  o u t l in e d  in  
A r t i c le  5 o f  the s ta tu te .  The comrades' c o u r ts  a re  competent to  dea l 
w ith  the fo l lo w in g  m a tte rs :

-  v io la t io n s  o f  la b o u r d is c ip l in e  which in v o lv e s  such be iia v iou r 
as absence from  viork w ith o u t v a l id  reason ; ta rd in e s s  in  
a r r iv in g  a t  work j o f  e a r ly  le a v in g  and poor q u a l i t y  w o rk , o r 
i d l i n g  as the  r e s u l t  o f  an u n con sc ie n tio u s  a t t i t u d e  o f  the  
worke r to  h is  d u t ie s .

unau tho rised  Use f o r  pe rsona l reasons o f  means o f  t ra n s p o r t ,  
a g r ic u l t u r a l  In s trum e n ts , machine to o ls ,  In s tru m e n ts , raw 

, m a te r ia ls  o r  o th e r p ro p e r ty  be long in g  to  a s ta te  e n te rp r is e ,
c o -o p e ra t iv e  o r p u b lic  o rg a n is a t io n  where such use d id  no t 
cause s u b s ta n t ia l harm.

-  p e t ty  t h e f t  o f s ta te ,  o t p u b lic  p ro p e r ty , in c lu d in g  f i r s t  
tim e commission o f  p e t ty  rbwdyism , p e t ty  . s p e c u la t io n  and 
f i r s t  t h e f t  o f  consumer goods and pe rsona l possess ions o f  
sm a ll va lue  be long ing  to  fe l lb w  c o l le c t iv e  members.

appearance in  an In to x ic a te d  c o n d it io n  o r o th e r unworthy  
conduct in  p u b lic  p laces o r a t  Work; d i s t i l l a t i o n  o f
m oonsh in e - liq u b r and o th e r s tro n g  a lc o h o l ic  d r in k s  when 
comm itted the f i r s t  time and W ith ou t the in te n t io n  o f  sa.le 

, and in  a sm a ll q u a n t ity .

12 . D u l le r ,  Hazard and Kaggs in  “ 'The S o v ie t le g a l S ystem :, Oceana, 
1978, p .2 2 .

13. B u t le r  ( i b i d ) Hazard and t!aggs, p .2 2 .
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-  unworthy behav iour towards women, f a i l u r e  to  pe rfo rm  d u t ie s  
re la te d  to  the re a r in g  o f  c h i ld r e n ,  unworthy, behav iou r towards 
[Mi re n ts ,

abusive language, c i r c u la t in g  s la n d e r a g a in s t members o f  the  
c o l le c t iv e ,  b e a tin g s , l i g h t  b o d ily  in ju r }  no t caus ing  an upset 
to  h e a lth  where these a re  done fo r  the f i r s t  t im e , and fo u l  
language.

the damaging o f tre e s  and o th e r g reene ry ;

the damaging o f d w e ll in g  and n o n -dw e llin g  prem ises and o th e r  
equipment o f a s e rv ic e  ch a ra c te r where no n o ta b le  damage has 
been caused; a ls o , f o i l .  ■ to  observe the f i r e - s a f e t y  ru le s .

v io la t io n s  o f re g u la t io n s  f o r  communal l i v i n g  w ith in  
apartments and d o rm ito r ie s .

p rope rty  d is p u te s  between c i t iz e n s  fo r  amounts up to  50 ru b le s  
where p a r t ie s  subm it the  d is p u te  to  a com rades’ c o u r t .

a n t i - s o c ia l a c ts  no t e n ta i l in g  c r im in a l r e s p o n s ib i l i t y .

a d m in is t ra t iv e  v io la t io n s  where the  agenc ies o r re sp o n s ib le  
o f f i c i a l s  w ith  the r ig h t  o f  e x a c t in g  p e n a lt ie s  w ith o u t a c o u r t  
he a rin g , r e fe r  the case to  a comrades' c o u r t .

ta k in g  the law  in to  one 's  ovm hands, f a i lu r e  to  g iv e  a id  to  a 
s ick  pe rson , i l l e g a l  m ed ica l t re a tm e n t, a c q u is i t io n  o f 
p rope rty  by c le a r ly  c r im in a l means and o th e r c r im in a l  
a c t i v i t i e s  i f  they do no t re p re sen t g re a t s o c ia l danger and 
where the organs o f the m i l i t i a  ( i . e .  the p o l ic e ) ,  the  
p ro cu ra to r o r the c o u r t th in k  i t  necessary to  t r a n s fe r  the  
case fo r  hea ring  to  a comrades' c o u r t .

The fo llo w in g  a re  competent tb  recommend and b r in g  cases be fo re  
comrades' c o u rts : tra de  u n io n s , p e op le ’ s m i l i t i a ,  s t r e e t  o r apartment
house comm ittees, p u b lic  o rg a n is a t io n s , assem b lies  o f  c i t iz e n s ,  
in d iv id u a l c i t iz e n s ,  e xe cu tiv e  comm ittees o f s o v ie ts  o r o th e r comm ittees  
or agencies o f a s o v ie t ,  management o f e n te rp r is e s ,  in s t i t u t io n s  and 
c o lle c t iv e  fa rm s, the c o u r t ,  p ro c u ra to r  o r in v e s t ig a t in g  organs and the  
comrades' c ou rt i t s e l f .  A comrades' c o u r t is  re q u ire d  to  hear cases 
promptly w ith in  15 days a t  the most. The hea ring  o f. the case roust be 
pub lic  and must be he ld  d u r in g  non -w o rk ing  hours be fo re  a bench o f a t  
le a s t th ree members o f the c o u r t .  The c o u r t has the r ig h t  to  demand 
pi esen ta tio ri o f evidence and to  compel the appearance o f w itn e sse s . The 
accused has a r ig h t  to  reques t the te taova l o f a member o f the bench who 
is  pe rsona lly  in te re s te d  in  the case aud th is  has to  be dec ided by o th e r  
members o f the c o u r t . Observers at: the h e a r in g  may pu t qu e s tio n s  o r make 
statements, and a re co rd  o f  the p roceed ings is  k e p t.  The accused must be 
present un less lie has f a i le d  to  respond to  two summons and f o r  no good 
reason. Where th is  happens in  a case b rough t to  the  comrades' c o u r t by 
e ith e r a p ro c u ra to r , a c o u i t ,  o r  in v e s t ig a t in g  o rgan , the case is  
LeLrrned to  the a p p ro p r ia te  body.

In r e a c h i n g  a d e c i s i o n  i n  any p a r t i c u l a r  c a s e ,  a coir .mi les '  c o u r t  
must be guided  bv l e g i s l a t i o n  Jr, f o r c e ,  i n c l u d i n g  t h e  co mr ad es '  cou< t«
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s ta tu te ,  and a ls o  by the c o u r t 's  sense o f p u b lic  du ty  ( A r t i c le  1 4 ).

Xhe comrades' c o u r t does no t impose punishments in  the  manner of 
the  h ig h e r c o u r ts .  In s te a d , the measures the comrades' c o u rts  are 
re q u ire d  to  a p p ly  to  o ffe n d e rs  a te  re fe r re d  to  as ''measures o f p u b lic  
in f lu e n c e " . T h is , i s  no t s u rp r is in g  because the law , the s ta te  and 
coe rc io n  a re  regarded as p roduc ts  o f  c la s s  s o c ie ty .  The comrades' 
c o u rts  in  the p e r io d  o f the t r a n s i t io n  to  communism a re  th e re fo re  
em bryon ic , communist in s t i t u t io n s  * so th a t  under the s o v ie t  system, 
comrades' c o u r ts  a re  ir i  r e a l i t y  popu la r M ora l and s o c ia l c o u r ts .

A r t i c le  15 o f  the  s ta tu te  on comrades' c o u r ts  s t ip u la te s  the 
measures o f s o c ia l in f lu e n c e  th a t may be imposed. Thus, a comrades' 
c o u r t may:

re q u ite  the  o ffe n d e r to  a p o lo g is e  p u b l ic ly  to  the v ic t im  or 
th e  c o l le c t iv e ;

announce a com radely w a rn ing ;

-  announce p u b lic  censure ;

announce a p u b lic  reprim ahd w ith  o r  w ith o u t p u b lic a t io n  in  
the p ress ;

le v y  a f in e  Up to  10 ru b le s  i f  th e  o ffe n ce  is  no t re la te d  to  
a v io la t io n  of. la b ou r d is c ip l in e ,  50 ru b le s  on r e p e t i t io n  o f  
t h e f t  and on p e t ty  t h e f t  o f s ta te  o r p u b lic  p ro p e r ty , a f in e  
o f  up to  30 ru b le s ;

- .  propose to  management o f an e n te rp r is e  in s t i t u t io n  or 
o rg a n is a t io n :

(a ) the t r a n s fe r  Of the o ffe n d e r to  a lo w e r-p a id  jo b  or 
dem otion ;

(b ) d ism is s a l in  accordance w ith  e s ta b lis h e d  procedures  
where due to  the  c h a ra c te r o f  the o ffe n ce s  comm itted by 
the o f fe n d e r j i t  is  im po ss ib le  to  t r u s t  him a t  t h is  vjork 
i n  fu tu r e ;

(c )  t r a n s fe r  o f  o ffe n d e r to  u n s k i l le d  p h y s ic a l la b o u r in  the 
same e n te rp r is e  f o r  a p e r io d  o f  up to  15 days w ith  
payment a t  the ta te  e s ta b lis h e d  for u n s k i l le d  work, 
where the  person has comm itted p e t ty  rowdyism , p e tty  
s p e c u la t io n , p e t ty  t h e f t  o f  s ta te  o r  p u b lic  - p ro p e r ty , 
t h e f t  o f low  Value item s o f pe rsona l use and enjoyment, 
a s s a u lt  and l i g h t  b o d ily  in ju r y ;

-  ra is e  the  q u es tio n  o f e v ic t in g  the o ffe n d e r from  h is  
apartm ent i f  he i s  unab le  to  g e t a lo ng  w ith  o th e r occupants  
or i f  he e x h ib i t s  a p re d a to ry  a t t i t u d e  toward the hous ing  
f a c i l i t i e s ;

-  re q u ire  the  o ffe n d e r to  compensate the  v ic t im  f o r  lo sses  up 
to  50 ru b le s  s u ffe re d  as a r e s u l t  o f  the  i l l e g a l  a c t ;



order delivery, in any case involving petty speculation, of 
the- item which was the subject of the speculation to the 
state treasury. Further, iu  cases of theft of state or 
public property a comrades' court must in every case require 
the offender to make fu l l  restitution of the harm caused.
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6. COMRADES' COURTS IN THE G.D.R.

The equivalent institution iti the German Democratic Republic to the 
Soviet comrades' court is the Social Court. The social courts in the
G.D.R. are of two types: the Dispute Commissions which were f ir s t
established in enterprises in 3 953; and the Neighbourhood Dispute 
Commissions, sometimes referred o as Arbitration Commissions. The 
position, tasks, ahd principles of the methods of work of the Disputes 
and Arbitration Commissions are regulated by the Law on the Social 
Courts of 11th June, 1968.(14) Dispute Commissions are set up in 
nationally-owned enterprises and such other similar enterprises, in 
enterprises with state participation and in private enterprises, in 
health, cultural and education institutions (centres), and in state 
organs and institutions as well as in social organisations. Their 
elections are organised by trade unions. They deliberate and decide 
upon lesser criminal offences that are giveti or refetted to them, on 
labour matters, on misdemeanours, on irregu larit ies  ( i . e .  on breaches of 
rules), on neglect of compulsory education and oh c iv i l  matters of a 
simple nature. Citizens are entitled to turn with their requests to the 
Disputes Commissions or to the D istrict Court (except in matters 
involving labour law). The Disputes Commission must then hold public 
deliberations over the relevant request over the decision by which the 
case was transferred to a Disputes Commission and decide on:

(a) the claim;

(b) the confirmation of an arrangement;

(c) the violation of the lav; on definition and control of 
measures of re-edUtatlon.

The Disputes Commission is  not entitled to in f l ic t  criminal 
punishments. It  can, however, make recommendations with appropriate 
proposals to be submitted to the enterprises' managers, the heads of 
state organs and institutions, and the executives of social
organisations, which relate to the enforcement of order, discipline and 
securiLy. „ . . .

The decisions of DibpUt.dS Commissions can be appealed against to 
the District Court.

In contrast to the Disputes Commissions, the Neighbourhood Disputes 
Commissions are set up in the residential areas Of towns and communities 
and also, i f  social needs so require, in production co-operatives. They

See Ministry of Justice of G.D.R. publication (in  English) 
entitled "Organs of Jurisdiction of the G.D.R." p.32.



can be .e s ta b lis h e d  .by' .the D is t r i c t  Assembly-, the- M un ic ip a l Assembly in  
urban . d i s t r i c t s  or the. Borough Assembly in  ■ towns -W ith . /boroughs.. They 
dea l w ith  the  fo l lo w in g  m a tte rs

-  le s s e r  c r im in a l o ffe n ce s ;

m isdemeanours; , - ■ : .. .•

breaches o f ru le s  ov  i r r e g u la r i t ie s ;

. , n e g le c t, o f  compulsory e d u ca tio n ; ;

-  , wor^.-shy conduc t; ‘ '

-  s im p le  c i v i l  m a tte rs  and' o th e r m inor l i t i g a t i o n s .

• C it iz e n s  a re  e n t i t le d  to  tu rn  w ith  t h e i r  re ques ts  to  the  
Neighbourhood D ispu tes  Commissions o t  t o -  the  D is t r i c t  C ou rt. The
Neighbourhood D ispu tes  Commissions Hold p u b lic  d e l ib e ra t io n s  and have 
s im ila r  competence to  the  D ispu tes  Commissions to  dec ide  m a tte rs  be fo re  
them. S im i la r ly ,  d e c is io n s  o f th e "  Neighbourhood D ispu tes  Commissions
can.be appealed a g a in s t a t  the ' D is t r i c t  C o u rt. For,, an in d iv id u a l  
D ispu tes  o r .  Neighbourhood D ispu tes  Commission, 8 to  15 members a re  
e le c te d  by the  co rre spond ing  re p te s e h ta t lV e  body.

In  the case . o f D ispu tes  Commissions, the  d u t ie s  of. a s s is ta n c e ,  
guidance and t r a in in g  of- Commission • members l i e s  upon .the e n te rp r is e  
manager, the  e n te rp r is e  tra d e  uni.oti com m ittee , the d i s t r i c t  and county  
exe cu tiv e s  o f the  tra d e  u n io n s , ’ the d i s t r i c t  arid coun ty c o u r ts  and the  
p ro c u ra to rs  o f  the d i s t r i c t s  and o f  the  c o u n t ie s .

In  the case o f  Neighbourhood D ispu te s  Commissions, the D is t r i c t
C ou rt a c ts  as an a d v is o ry  board . F u r th e r ,  i t  has the du ty  to "

(a ) see to  the  ’ f u r th e r  t r a in in g  o f the  members o f the
Neighbourhood D ispu tes  Commissions; and . -

( b )  . ana lyse  and g e n e ra liz e  the a c t i v i t i e s  o f the  Neighbourhood
D ispu tes  Commissions; and ■

Cc), ‘ j u d ic ia l l y .  re v iew  and en fo rce  the d e c is io n s  o f  the
Neighbourhood D jsp rites  Commissions. . .

.. j/rh.e ,County C ou rt a ls o  s im i la r ly  a c ts  as ah a d v is o ry  board to  the
Neighbourhood D ispu tes  Commissions bu t i t  - has the  du ty  to  ensure the
c o n tr o l by the  D is t r i c t  C ourts  ove r the Neighbourhood D ispu tes  
Commissions. . :0n .the  o th e r hand, the m un ic ip a l and community c o u n c ils ,  
to g e th e r w ith  the. e xe cu tiv e  comm ittees o f  the p ro d u c tio n  c o -o p e ra t iv e s ,  
must see to  the  c re a t io n  o f  the m a te r ia l c o n d it io n s  f o r  Neighbourhood 
D ispu tes  Commissions and t h e i r  work in  t h e i r - re le v a n t ' t e r r i t o r i e s . *
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By 1977, 250,000 c i t iz e n s  o f  the G .D.R. v;ere members o f about. 23^000 
Disputes Commissions and o f 5 ,000 Neighbourhood D ispu tes  Commissions. (-*-J )

In  the G .D .R ., the s o c ia l c o u r ts  have a c q u ire d , s in ce  t h e i r  
i iic e p tio n  in  1953, g rea t respect- and a genuine a u th o r i t y  among the 
working peop le . I t  is  e s tim a ted  th a t  as f a r  as D ispu tes  Commissions are  
concerned, they c on s id e r and make f i n a l  d e c is io n s , among o th e r m a tte rs ,  
in  85% o f a l l  la b o u r d is p u te s , in  a p p ro x im a te ly  30% o f a l l  c r im in a l  
matters as w e ll as some .15,000 m inor o ffe n c e s , and b r in g  abou t in  between 
8,000 and 10,000 s im p le  c i v i l  d is p u te s  an am icab le  se tL le roeh t between 
the p a r t ie s  o r dec ide the case a t  t h e i r  j o j n t  re q u e s t. Only most 
in fre q u e n tly  has i t  been found th a t a c i t iz e n  w i l l  lodge an appea l 
against the d e c is io n  o f a s o c ia l j u r t .  The e f fe c t iv e n e s s  o f  the s o c ia l 
cou rts ' d e c is io n s  i s  a ls o  demonstrated by the fa c t  th a t no more than 0.3% 
of the o ffe n de rs  who appear be fo re  the s o c ia l c o u rts  become r e c id iv is t s ,  
although the s o c ia l c o u rts  do no t impose any punishments but a re  o n ly  
e n t it le d  to  s t ip u la te  c e r ta in  measures o f  e d u c a t io n .* - ^ '

Indeed, the Programme o f the  s o c ia l i s t  U n ity  P a rty  o f Germany, 
adopted a t  the 9 th  P a rty  Congress in  B e r l in  in  May 1 
extension o f the r ig h t s  o f the  s o c ia l c o u r ts . I t  s ta te s :

"The work o f  the  ju d ic ia r y  atid the S e c u r ity  organs w i l l  be 
l in k e d  s t i l l  more c lo s e ly  w ith  p u b lic  a c t i v i t i e s  to  
en fo rce  s o c ia l i s t  l e g a l i t y  and to  ensure o rd e r and 
s e c u r ity ;  and the . r ig h ts  o f  s o c ia l c o u r ts  -  a r b i t r a t io n  
and d isp u te s  Commissions d f ia l in g 'W ith  m ino r c i v i l ,  cases -  
w i l l  be expanded.”

Th is acknowledgement o f  the u se fu ln e ss  o f  s o c ia l c o u r ts  i s  a 
t r ib u te  to  t h e i r  success and i t  i s ,  among o th e r th in g s ,  an exp ress ion  o f  
the G .D .R .'s  d r iv e  toward in c re a s in g  the  s o c ia l is a t io n  o f  s o c ia l is t  
ju r is d ic t io n  in  connec tion  w ith  the fu r th e r  shap ing  o f  an advanced 
s o c ia l is t  s o c ie ty  and the S o c ia l C ourts c o h co m lta lit ly  c o n s t i tu te  the  
c re a tio n  o f  the  fundam enta l p re c o n d it io n s  f o r  the. g rad ua l t r a n s i t io n  tc  
communism.

976, env isages the  (1 7 j

7. COMRADES’ COURTS IN OTHER SOCIALIST COUNTRIES OF EASTERN EUROPE

Contrary to  a n t i - s o v ie t  c o ld  war r h e to r ic  w h ich a r t ic u la t e s  the myth o f 
a pe rvas ive  s o v ie t  dom ina tion  o f  Eas te rn  Europe, s o c ia l is t

15. F igu res  re po rted  in  "Law and L e g is la t io n  in  the G .D .R .", pub lished  
by the Lawyers ' A s s o c ia tio n  Of the G .D .R ., V o l. 1.-11, 1977, p .7 .

16. .Law and L e g is la t io n  in  the G.D.R. ( ib id )  p .8 .

Sec S .F .D . Programme (E n g lis h  T ra n s la t io n ) ,  Dresden, 197b..1 7.
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s o c ie t ie s ,  as Len in  remarked, s h a l l no t be "a monotonous g re y " *  o r 
s ta nd a rd ised  as is  o f te n  po rtra yed  by s o c ia l is m 's  enem ies. We have 
observed above th a t  the s o v ie t  model o f  the comrades' c o u r t s lia res the  
same id e o lo g ic a l b a s is  w ith  the s o c ia l c o u r ts  ih  the G .D.R. However, 
th e re  a re  some d if fe re n c e s  o f  both s ty le  and methods o f o p e ra t in g  these  
c o u r ts . S im i la r ly ,  th e re  have been e s ta b lis h e d  and developed comrades' 
co u rts  in  most o f the East European s o c ia l i s t  s ta te s .  There, a re  no 
comrades' c o u rts  in  C zechoslovakia and the a u th o r has no knowledge 
e ith e r  o f  t h e i r  e x is te n ce  d r non e x is te n ce  in  Yugos lav ia  and in  
A lb a n ia . Comrades' c o u r ts  e x is t  ho t o n ly  ih  the U .S .3 .R . and the  
G .D .R ., bu t they e x iS t a ls o  in  Euniarti.a , HUtigaty j E illg a r ia  and Poland.

The comrades' c o u rts  l t i  some c o u n tr ie s  a re  o rgan ised on a 
p ro d u c tio n  and t e r r i t o r i a l  bas is  and in  some c o u n tr ie s  they a re  
organ ised s o le ly  upon the p ro d u c tio n  b a s is . Hungary and Rumania have 
con fin ed  such c o u r t s  to p ro d u c tio n  e n te rp r is e s .  In  a l l  these c o u n tr ie s ,  
the comrades'' c o u r ts  were e s ta b lis h e d  d u r in g  the 1950's  and the 1960's  
on the ba s is  o f  s ta tu to r y  a u th o fi.S a tlo n *  Ih  most cases, comrades' 
c o u r ts ’ judges a re  e le c te d  by open o r s e c re t b a l lo t  fo r  e i t h e r  two o r 
th re e  yea rs . in  Rumania* judges a te  appo in ted  by the  tra d e  un ion  w ith  
the consent o f the hiahagement. the  q u a l i f ic a t io n s  Of those e l ig ib le  to  
be e le c te d  judges va ry  frb ltt a minimum age o f tw en ty -one to  tw e n ty -s ix .  
N o rm a lly , a cand ida te  f o r  ju dgesh ip  I s  expected to  be a person who has 
had lo n g  e xp e r ie n ce , lias le d  a tiiOdel p ro fe s s io n a l and pe rsona l l i f e  and 
has no p re v iou s  c o n v ic t io n s .  . th e  jU t is d ic t lo n  o f  the  c o u r t Is  l im ite d  
to  s im p le  c i v i l  and c r im in a l m a tte rs  and to  those m a tte rs  o f  behav iour 
th a t  a re  c o n tra ry  to  the development Of the s o c ia l i s t  man o r to  
communist s o c ia l consc iousness . Thus* avoiding s o c ia l ly  U se fu l work o r  
le a d in g  a p a r a s i t ic  way o f  l i f e *  B ex iS t and opp ress ive  a t t i t u d e s  to  
women, s te a l in g  o r damage to  s o c ia l ly  owned p ro p e r ty  Or such s o c ia l ly  
ha rm fu l modes o f behav iou r as dturtkehess and row d iness , c o n s t i tu te  the  
t y p ic a l  k in d  Of is sues  th a t  a re  d e a lt  w ith  ih  comrades' c o u r ts .

The san c tio n s  a v a ila b le  to  co itifades ' C ourts a re  what a re  o fte n  
re fe r re d  to  as "measures o f s o c ia l In f lu e n c e " *  T h is  is  done through  
r e q u ir in g  a p u b lic  reprim and o r a p u b lic  apo lo gy , a monetary f in e ,  
c o r r e c t io n a l ta s k s , a re d u c t io n  In  S a la ry , a d is m is s a l,  compensation to  
the  v ic t im  f o r  harm caused, compulsory tre a tm en t in  the  case o f  
a lc o h o lis m , o r  w ith h o ld in g  an ir r e s p o n s ib le  p e rso n 's  p o r t io n  o f  h is  
s a la ry  f o r  the  b e n e f it  o f h is  fa m ily .  A l l  measures taken by comrades' 
c o u rts  a re  s u b je c t to  appea l o r p ro te s t*  Above a l l .  I t  i s  a ls o  observed 
th a t comrades' c o u rts  proceed upon minimum S tandard ru le s  to  ensure

Len in  s ta te d : " A l l  n a tio n s  W i l l  a r r iv e  a t  s o c ia lis m  -  th is  is
in e v ita b le ,  b lit  a i l  w i l l  do so f in  no t e x a c t ly  the  
same way, each w i l l  c o n tr ib u te  someth ing o f i t s  own 
to  some form  Oi democracy, to  some v a r ie t y  o i the 
d ic ta to r s h ip  o f  the p r o le ta r ia t ,  to  the  v a ry lu g  
ra te  o f  s o c ia l is t  t ra n s fo rm a tio n s  In  the d if fe re n t ,  
aspec ts  o f  s o c ia l l i f e .  There Is  n o th in g  mote 
p r im i t iv e  from  the view p o in t  o f  th e o ry , o r more 
r id ic u lo u s  from  th a t ' o f  p r a c t ic e ,  than Lv p a in t ,  
' i n  the  name o f h i s t o r i c a l  m a te r ia l is m ',  th is  
aspec t o f  the fu tu r e  in  a monotonous g re y ."  
(L e n in , C o lle c te d  Works, v o l .  2.3, p p .6 9 -7 0 .)
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objectivity of judgement. Thus, the comrades' courts may avail 
themselves of professional legal assistance and iii some countries the 
ordinary courts are required to give them every assistance in this 
regard. Parties to a dispute in a comrades' court may object to the 
composition of the court Oh grounds of liiaSj fam ilial relationship or 
personal stake or interest in the cases; and, cases are heard publicly. 
Every precaution is taken in the operation of these courts to ensure 
their public social nature without letting them degenerate into blind 
lynch-mob sessions. In fact, it has been stated in this regard that:  (1*3)

"A comrades' cotirL is  a lega lly  organised form of mass 
involvement of socialist society in the struggle against 
anti-social acts and not a bureau for hearing and 
registering Opinions exp' ’ ssed by an Unorganised and 
indefinite collective v isiting  the session."

Evidence and evaluations of the operations Of comrades' courts 
suggest an impressive success story in the struggle for nee and better 
forms of . the administration of justice in the period of transition to 
communism. Comrades' COlirtSj contrary to bourgeois fears (who 
interpreted their creation as ihStruments of mass terror and communist 
control), have proved themselves to be effective institutions for the 
education and self-education of the working people in a workers' state.

Gyorgy Geilett, a Hungarian ju r is t d ^ ) ,  makes and advances 
interesting evaluations Of comrades' courts in Hungary. For example, he 
says experience ■ shows that the proceedings and decisions of the 
comrades' courts have exerted a favourable Influence on the workers 
brought before them* The effectiveness of these courts, iii fact, was 
stronger than the deterrent effects of the ordinary courts and the 
sentences they impose. Practical experience also proved that frequently 
workers feel greater shame In appearing before a court made up of their 
fellow workers than before the ordinary courts. As a resu lt, a light  
measure passed by the comrades' court and indeed, On occasion, the mere 
hearing itse lf  without judgement ot sentence was more educationally 
effective than a more severe sentence imposed by the ordinary courts. 
In Hungary, while 30% of the persons found guilty Without further appeal 
by ordinary courts in 1963 had had previous convictions, the percentage 
was only 0.5% of the persons found guilty by comrades' courts in the 
same year.

Tlie Hungarian experience also showed the value of the comrades' 
courts in the choice of cases and during proceedings. The cases 
selected generally SrouSed considerable interest among the workers and 
by this very fact contributed to the education of the whole collective. 
Members of the court showed great devotion to their tasks: they prepared 
the hearings arid studied the evidence with the greatest of care and 
collected much information on the wotk and conduct of the accused. They 
Showed much responsibility in their conduct of the the hearings. The

18. S. Pavlov quoted in Butler's a rt ic le  (ib id ) "Comradely Justice in 
Eastern Europe", 1972, p.214.

19. Gyorgy Gellert "Comrades' Courts in Hungary" iii "Review of 
Contemporary Law, Mo.2", 1963, pp.45-57.
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measures they  took in  a d ju d ic a t in g  the case in  accordance w ith  the law in 
gene ra l proved h ig h ly  a p p ro p r ia te .

The members o f the c o l le c t iv e  a t te h d ih g  the hea rings  no t o n ly  helped 
to  educate blameworthy w o rke rs , bu t th e y  themselves te c e iv e d  an education  
and the d e c is io n s  and the p roceed ings taken a s s is te d  in  the  development 
o i a consc iousness , a S p i r i t  o f  r e s p o n s ib i l i t y ,  a m ora l judgement and a 
sense o f  law  and o rd e r among the w o rk ing  peop le .

G. G e l le r t  concludes th a t the expe rience  o f  comrades' c o u rts  has 
shown th a t  th e re  a te  good grounds f o r  t h is  form  o f soc ia l 
se] f - a d m in is t r a t io h i I t  proved th a t  s o c ia l is t  p rog ress had advanced
s u f f i c ie n t l y  to  c re a te  the  C on d it io t is  for a grow ing t r a n s fe r  o f state  
tasks to  s o c ia l o rg a n is a t io n s . The grow th o f  comrades' c o u r ts  in  the 
c o u n tr ie s  in  wh ich they  have been e s ta b lis h e d  proved th a t C e l le r t 's  
ob se rva tio n s  a re  no t o n ly  r e s t r ic te d  to  Hungary bu t a re  g e n e ra lly  true 
f o r  a l l  the  s o c ia l i s t  countries which have c rea ted  these unique 
i n s t i t u t io n s .

8 THE ZIMBABWE VILLAGE COURTS

( a ) H is t o r ic a l  Roots

in  1981, the hew n a t io n a l dem ocra tic  g o ve rnm en ta l!) o f  the new 
independent s ta te  o f  Zimbabwe passed a law  to ,  in  the  words o f  the 
preamble to  the  A c t : (21)

"p ro v id e  f o r  the  a p p l ic a t io n  o f  customary law  in  the  
d e te rm in a t io n  o f  c i v i l  cases; to  p ro v id e  f o r  the
c o n s t i t u t io n  and ju r is d ic t i o n  o f  p r im a ry  c o u r ts ; to
p ro v id e  f o r  appea ls  from  the d e c is io n s  o f  such c o u r ts ; to  
p ro v id e  f o r  a P rim a ry  C ourts  In s p e c to ra te  and to  s p e c ify  
the  powers th e re o f . . l i * ' 1

Thus, the  A c t p ro v id e s  a bas is  Upon which customary law  (w h ich had 
no t been s a t i s f a c t o r i l y  p ro v ide d  f o r  by the  c o lo n ia l reg im e) cou ld  
a c q u ire  a new l i f e  and a new teSpec t in  the  new p o l i t i c a l  o rd e r . For 
t h is  pu rpose , the A c t p ro v id e s  f o r  a new system o f c o u r ts  charged m a in ly  
w ith  the  task  o f  a d m in is te r in g  custom ary law . These new c o u rts  are  
des igna ted  by the name o f "P rim a ry  C ou rts ” and they a re  o f two types , 
namely, the v i l la g e  c o u rts  and the  community c o u r ts . The use o f  the
u n iv e r s a l is t  term  "P rim a ry  C ou rts " i s  meant to  de s igna te  these c o u rts .a s  
the ba s ic  u n it s  in  t i le  ju d i c i a l  o rg a n is a t io n  o f  the nev/ s ta te  o f 
Zimbabwe. T h is  is  an im po rta n t d e pa rtu re  from  the c o lo n ia l system w h ic h . 
would have seen these c o u rts  as p r im a r i ly  A f r ic a n  o r t r i b a l  c o u r ts . The 
v i l la g e  c o u r ts  a re  the  low es t le v e l c o u r ts  o f  f i r s t  in s ta n c e , w h ile  the 
community c o u r ts  a re  the nex t c o u rts  Up the ju d ic ia l  h ie ra rc h y .  Appeals

20. N a t io n a l Dem ocra tic in  the  sense th a t i t  was a c o a l i t io n  
government m a in ly  o f ZANU (PF) and ZAfO w h ile  Jn a d d it io n  w h ile s  
were a ls o  rep resen ted  i t i  the government.

21. See the Customary Law and R tiW ary Courts A c t,  J981 aS amended in  
1982.
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l i e  from the community c o u rts  to  m a g is tra te s  c o u r ts  (b u t o n ly  to  c e r ta in  
m ag istra tes cou rts  which have been de s igna ted  by the  M in is te r  o f J u s t ic e  
as " D is t r ic t  C ou rts ” ) .  From the  D is t r i c t  C o u rt, a l i t i g a n t  may then  
appeal d ir e c t  to  the Supreme C ou rt o f  Zimbabwe.

In  th is  s tudy , the v i l la g e  c o u r t has been s in g le d  ou t f o r  s p e c ia l 
study because even in  the  c o n te x t o f  the  ju d i c i a l  system in  the  c o u n try  
the v i l la g e  c o u rt i s  in  many ways a un ique system . W h ile  p re s id in g  
o f f ic e r s  o f  the c o u n try 's  c o u rts  from  the  community c o u r ts  upwards a re  
pub lic  o f f ic e s ,  th a t  o f  the  v i l la g e  c o u r t p re s id in g  o f f i c e r  i s  n o t .  In  
the A c t, the  p re s id in g  o f f i c e r  o f  the  v i l la g e  c o u r t i s  a p po in te d  by the  
M in is te r o f J u s t ic e .  In  p r a c t ic e ,  the  v i l la g e  c o u r t judge i s  e le c te d  on 
a lo c a l government o r  c o u n c il ward b a s is . The e le c t io n s  a re  s u b je c t to  
the c o n firm a tio n  o f  the  M in is te r  f  J u s t ic e  who re ta in s  the r ig h t  to
re je c t  any person o r persons who, a lth o u gh  e le c te d  by the pe op le , he 
f in d s  o r regards as u n de s ira b le  o r  u n s u ita b le  c h a ra c te rs . In  the  conduct 
o f these e le c t io n s  the M in is t r y  o f  J u s t ic e  has la id  down the  fo l lo w in g  
criteria(22) th a t  each p re s id in g  o f f i c e r  and assesso r:

should be know ledgeab le in  the customs o f  the  p la ce  where he 
l iv e s  and where the  c o u r t w i l l  s i t ;

should be no t le s s  than 30 yea rs o ld ;

should be re sp ec ta b le  in  s o c ie ty  and w ith o u t a c r im in a l re co rd ;

should be prepared to  work on a p a r t - t im e  ba s is  a t  a fee  to  be 
determ ined by the M in is t r y  o f  J u s t ic e ;

the a b i l i t y  to  read and w r i t e  i s  an advantage though no t an 
e s s e n tia l re qu irem en t.

A v i l la g e  c o u r t does no t s i t  in  a s p e c ia l ly  des igna ted  p la c e ,^ s o  
th a t i t  can s i t  anywhere a t  a p la ce  s u ita b le  f o r  the  purpose and 
convenient to  the peop le and the  p re s id in g  o f f i c e r .  In  the  r u r a l  a re a s ,  
the v i l la g e  cou rts  s i t  as in  the  o ld  t r a d i t i o n a l  ways, under la rg e  tre e s  
or on some such s u ita b le  open g round . In  the  urban a re a s , the  c o u r ts  s i t  
norm a lly in  m u n ic ip a l i ty  h a l ls  o r  in  such o th e r s im i la r  p la ce s . In  one 
reported c a s e ^3 ) in  Chegutu, a sm a ll town a few  m ile s  west o f  H a ra re , 
the p re s id in g  o f f i c e r  chose a f o o tb a l l  s tad ium  to  t r y  a case o f  a d u lte ry  
in v o lv in g  a w h ite  man a (id a b la ck  woman because so p o pu la r was the  
hearing th a t a la rg e  p a r t  o f  the  tow n 's  p o p u la t io n  tu rne d  up and the  
lo c a l m u n ic ip a lity  h a l l  was to o  sm a ll f o r  the  la rg e  crowd.

The v i l la g e  c o u r ts  s i t  a t  weekends to  enab le the  w o rk ing  p o p u la t io n  
and the peasants to  a tte n d  to  t h e i r  re s p e c t iv e  d u t ie s  d u r in g  w o rk ing  
weekdays. The c o u r t fee s  a re  cheap -  $5 .00 (Z ) is  the  c u r re n t r a te .
F u rthe r, v i l la g e  c o u rts  re q u ire  no fo rm a l i t ie s  in  terms o f  d re ss ,  
procedure and s i t t i n g  in  the c o u r t .

Makamure, Comrades' Courts

1 .

2 .

3.

/  4 .

5.

22. See J u s tic e  S .A. B robby, In s p e c to r  o f  the  P rim a ry  C ou rts  -  Address  
to  the 22nd M eeting o f  the C it iz e n s ’ A dv ice  Bureau o f  Zimbabwe, 2nd 
December, 1982, H ara re ,' p p .2 -3 .

See the Zimbabwe H era ld  1 s t Janua ry , 1982.23.
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The s ta te  has p re s c r ib e d  o n ly  v e ry  ru d im en ta ry  p ro ced u ra l ru le s  f o r  
the v i l la g e  c o u r ts .  (2 s ) 'The procedure is  la r g e ly  in fo rm a l and mass 
p a r t ic ip a t io n  in  the  p roceed ings i s  p e rm is s ib le . .Any- person may, w ith  
the  pe rm iss io n  o f the  p re s id in g  o f f i c e r ,  q u e s tio n  o r cross-exam ine any 
l i t i g a n t ,  w itn e s s , o r '  even the  c o u r t i t s e l f .  in  f a c t ,  these c o u rts  
produce o u ts ta n d in g  la y  "advoca tes ’! who gu ide  the  c o u r t and the  l i t i g a n t s  
in  m a tte rs  o f  bo th  law  and p rocedure .

The A c t co n fe rs  upon the v i l la g e  c o u r t o n ly  customary law  
j u r i s d ic t i o n  so th a t  the  c o u r t cannot de te rm ine any case which i s  not 
governed by customary law . However, even t h e i r  customary law  
j u r i s d ic t i o n  is  l im i t e d .  T h u s ,^ h e  v i l la g e  c o u r ts  have no ju r is d ic t io n  
to  d is s o lv e  a customary law  m a rria ge , n e ith e r  can they  e n te r ta in  c la im s  
o r make awards exceed ing Z$500.00. The v i l la g e  c o u r ts  do no t have, 
u n l ik e  the  community c o u r ts ,  c r im in a l j u r i s d i c t i o n . (25 ) The d e c is io n s  o f  
the  v i l la g e  c o u rts  a re  s u b je c t to  a u tom a tic  re v iew  by community c o u r ts .  
The v i l la g e  c o u r t i s  no t re q u ire d  to  keep a1 fo rm a l re co rd  o f  i t s  
proceed ings and the  o n ly  re co rd  k e p t i s  one shee t o f  paper on which is  
re co rded b a s ic  in fo rm a t io n  on the  case, such as the  names o f the  p a r t ie s ,  
the  case number, the  c la im , the judgement and the  names o f the  p re s id in g  
o f f i c e r  and assesso rs . Lawyers may no t appear on b e h a lf o f  l i t i g a n t s  in  
the  v i l la g e  c o u r ts .  An appea l from  a v i l la g e  to  a community c o u r t has to  
be heard anew, i . e .  de novo. A l l  in  a l l ,  the v i l la g e  c o u r ts  a re  designed  
o r in tended  to  a d m in is te r  customary law  on a popu la r b a s is . T h is  i s  in  
essence what makes them an a t t r a c t iv e  p ro p o s it io n  f o r  com para tive  s tudy  
w ith  comrades’ c o u r ts  in  s o c ia l i s t  c o u n tr ie s .

But what was the  o r ig in  and w lia t were the  con cep tion s  th a t  in s p ir e d  
th e  fo rm a tio n  and in s t i t u t i o n  o f  these cou rts?  There a re  d i f f e r e n t  
p e rce p tio n s  on th is  q u e s tio n . The m a te r ia l causes f o r  the fo rm a tio n  o f  
th e  v i l la g e  c o u rts  l i e  in  bo th  the  immediate and the  pa s t h is to r y  o f  our 
peop le . However, re c e n t ly  the  cause o f  t h e i r  fo rm a tio n  has been s u b je c t  
to  some o f f i c i a l  la w y e rs ’ j u s t i f i c a t io n s  which bear no r e la t io n s h ip  to  
r e a l i t y  whatsoever o r to  the  re a l m a te r ia l causes.

From the p o in t  o f  v iew  o f  ou r pas t h is to r y ,  th e re  i s  no doubt th a t  
th e  v i l la g e  c o u r t i s  m odelled on the  t r a d i t io n a l  c o u r t th a t  e x is te d  in  
p re - c o lo n ia l tim es and on the c h ie f 's  c o u r t under c o lo n ia l is m . But the  
s im i la r i t y  can o n ly  be a s c r ib e d  no t to  a l l  aspec ts  o f  the  v i l la g e  c o u r t ,  
bu t o n ly  to  aspec ts  o f  p rocedure and to  the  open, p a r t ic ip a to r y  n a tu re  o f  
the  c o u r t .  The p o s it io n  o f  the  p re s id in g  o f f i c e r  o f  the  c o u r t bears no 
r e la t io n s h ip  to  th a t  o f  the  t r a d i t io n a l  c h ie f  who p re s id e d  n o t ju s t  as a 
j u d i c i a l  o f f i c e r  b u t a ls o  as the  p o l i t i c a l  and fe u d a l lo r d  and le a de r o f  
the  peop le chosen on a h e re d ita r y  ba s is  and n o t on a dem oc ra tic  b a s is , as 
i s  the  case w ith  the v i l la g e  c o u r t p re s id in g  o f f i c e r s . '  Thus, the  
t r a d i t io n a l  c o u r t cou ld  be, in  f a c t ,  capab le o f  com p le te ly  a r b i t r a r y  
d e c is io n s  as b a s ic a l ly  the  p re s id in g  o f f i c e r  was n o t a ccoun tab le  in  „ the  
dem ocra tic  sense o f the  concep t.

From the  p o in t  o f  v iew  o f ou r immediate h is t o r y ,  the  aspec ts  o f  the  
v i l la g e  c o u r t th a t  d is t in g u is h  i t  from  the o ld  t r a d i t io n a l  c o u r t a re

r
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24.

25.

See V i l la g e  C ou rt R u les , S . I .  579 o f  1981.

See Customary Law and P rim a ry  C ou rts  A c t (above ).
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derived from the p o p u lis t  and the in c ip ie n t  re v o lu t io n a ry  s o c ia l is t  
ideas o f the n a t io n a l l ib e r a t io n  movement and s tr u g g le .  The p e o p le 's  

, g u e r r i l la  f ig h te r s ,  who were combat u n it s  o f the  Zimbabwean p e o p le 's  war 
o f n a tio n a l l ib e r a t io n  from  B r i t is h  im p e r ia lis m  and the  c o lo n ia l fasc ism  
o f the Smith regime, were p a r t ic u la r ly  in  the  p e r io d  a f t e r  1975 le d  by 
p o l i t ic a l  commissars who were ( a f t e r  the  Red Army t r a d i t io n  o f L e n in ,  
SLalin and Kao Tse Tung) the  s p i r i t u a l  le a de rs  o f the s tru g g le .  
Marxism-Leninism .was, a t  the  same t im e , .b e g in n in g  to  have a pro found  
in flu ence  on the Zimbabwean g u e r r i l la  f ig h te r s  a lth o u gh  i t  must be 
adm itted not on a d e c is iv e  s c a le , as the  Zimbabwean s tru g g le  had 
h is to r ic a l ly  been a p u re ly  n a t io n a l is t  movement o f  th e  p a n -A fr ic a n is t  
type a t i t s  most r a d ic a l.  N a t io n a l is t  popu lism  does no t a lways f in d  
i t s e l f  h o s t i le  to  M arx ism -Len in ism . I n  the la te  1 9 7 0 's , the Smith
regime lo s t  the i n i t i a t i v e  in  the va i and some a reas became l ib e ra te d
from the c h ie fs  and the D is t r i c t  Comm issioners, so th a t  the  p o l i t i c a l  
commissars stepped in  to  s e t up embryonic p e o p le 's  power in  these
reg ions . In  the areas c o n tro l le d  by the Zimbabwe N a t io n a l L ib e ra t io n  
Army (ZANLA)^?®), p e op le 's  v i l la g e  comm ittees were s e t up to  run  the  
a f f a i r s  o f the community. A t f i r s t ,  the p o l i t i c a l  commissars themselves  
adm in istered w ar-tim e ju s t ic e  bu t la t e r  on a f t e r  the  c e a s e - f ire
agreement under the Lancas te r House arrangem ents o f  .1979, the v i l la g e  
committees were transfo rm ed in to  the a d m in is t r a t iv e  and ju d i c i a l  organs  
o f the lo c a l area in  which they  ope ra ted . The procedures o f  these  
courts were aimed a t  s e l f - c r i t i c i s m ,  r e c o n c i l ia t io n  and , o f  cou rse , 
punishment o f the o ffe n d e r in  what one would c a l l  c r im in a l type  cases. 
These cou rts  a t  t im es , f o r  example, o rdered s tro k e s  o r la s h in g  a s : a form  
o f punishment. The re v o lu t io n a ry  n a tu re  o f  th e  comm issars ' c o u r ts  is
evidenced by the fa c t  th a t  p o l i t i c a l  m o ra l i t y  was emphasized a t  the  
expense o f  customary law . For example, th e re  a re  re p o r ts  th a t  men who 
l e f t  th e ir  work w h ile  t h e i r  w ives s laved  in  the  f i e ld s  w ith  the  c h i ld re n  
were ordered to  be s tro ked  and n o t to  do i t  a g a in . Young men who
impregnated g i r l s  bu t re fused  to  m arry them were a ls o  s im i la r ly  g iven
lashes and orde red to  marry the  g i r l s .  Cases o f h o o lig an ism  and
in d is c ip l in e  were a l l  g e n e ra lly  d e a lt  w ith  in  the  same way.' A f te r
independence, these peop le ’ s c o u rts  con tin ued  to  ope ra te  in  a l l  fo rm e r ly  
ZANLA c o n tr o l le d ' a rea s . T h is  meant th a t  a t  th a t  tim e  th e re  were two
types o f cou rts  e x is t in g  in  the  c o u n try , namely, the  c o lo n ia l
m ag is tra tes cou rts  .and  the  p e o p le 's  re v o lu t io n a r y  t r ib u n a ls  wh ich were 
re fe rre d  to  by c o lo n ia l law ye rs  o r  o th e r w e s te rn - t ra in e d  Zimbabwean 
lawyers d is a pp ro v in g ly  and con tem ptuous ly  . as "Kangaroo c o u r ts " .  
C o n flic t  ensued between the  two systems so th a t  when the  p e op le ’ s 
t r ib u n a ls  ordered s tro ke s  o r la s h in g  as a pun ishm ent, the  c o lo n ia l
cou rts  ( re fe r re d  to  as the " re g u la r  c o u r ts " )  c o n v ic te d  t h e i r  members o f  
a ssa u lt. Th is  c o n f l ic t  was one o f  the  immediate causes th a t  gave an 
urgency and impetus to  the c re a t io n  o f  the  p r im a ry  c o u r ts  as a way to  
re g u la r is e  the a d m in is t ra t io n  o f  ju s t ic e  a t  t h is  le v e l .  From t h is  i t  is  
e a s ie r, th e re fo re , to  unders tand th a t  i t  was in  the  na tu re  o f  the  
d ia le c t ic s  o f  t h is  h is t o r ic a l  s i t u a t io n  th a t  we f in d  the  m a te r ia l causes 
fo r  the fo rm a tion  and in s t i t u t io n a l i s a t io n  o f  th e  v i l la g e  c o u r ts .  
However, a le g a l i s t ic  r a t io n a l is a t io n  has o f te n  been o f fe re d  as the ba s ic

26. ZANLA was the  armed w ing o f  ZANU (PF) w h ile  Z1PRA (Zimbabwe 
People 's R e vo lu tio n a ry  Army) was the  armed w ing o f  ZAPU.
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consideration in the formation of the v illage  courts. Mr. Justice 
Brobby(27)5 the expatriate Ghanaian Inspector of the primary courts 
gives the following rationalisations for the formation of fhe primary 
courts. . He said that the old' ch iefs ' courts and the District
Commissioners' courts had the following disadvantages:

1. Not everybody could become a chief. But .a jud ic ia l office, 
i t  was fe lt ,  should be open to a l l .

2. Not everybody could become a D istrict Commissioner. Unti] 
recently, D istrict Commissioners were mostly white.

3. Chiefs had outlived their usefulness. During the war there 
was so much mobility among the people that many Africans left 
their original traditional homes and it  was not easy tc 
decide who was the chief of a particular group of people.

4. In urban areas, the people had no access to trib a l leaders ot 
■ to ch ie fs ’ courts to which rural people had access. This waf

the result of the breakdown of the traditional triba] 
systems. There were simply no chiefs in urban areas.

5. The old system commanded no respect and was in some casei 
frowned, upon. Tfiis was not without reason. . The District 
Commissioners,•who.were mostly white, invariably did not havt 
su fficient knowledge In or understanding of African custom! 
and traditions. Some of them were reputed to have had n< 
respect for the African customs and traditions which the} 
were expected to administer.

6. ■ The D istrict Commissioners were not jud ic ia l o ffice rs  and yet
were administering jud ic ia l functions.

7. People were reluctant to take their cases to District 
Commissioners because they were part of the old racialist 
government and were actively involved in waging wars ir 
support of the old regime- against the blacks. I t  was toe 
much of an endurance to expect the Africans to take theii 
cases to be tried by the very people with whom they had beer 
at war for many years.

8. The old system reflected an unnecessary dichotomy in the 
jud ic ia l set up. . The ch ie fs ' courts, Headmen's courts and 
District Commissioners' courts were a l l  under the former 
Ministry of Internal A ffa irs , now the Ministry of Local 
Government and Town Planning, while the magistrates courts 
and the High Court were under the Ministry of Justice.

9. The rac ia l structure in society was further heightened by 
appeal procedures under which, as stated already,' only appeal 
cases involving customary laws and, therefore, black people 
were sent to the Tribal Appeal Courts and the Court of Appeal 
for African C iv il Cases.

27 In his address to the Citizens’ Advice Bureau, pp.1-2.
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Mr. Ju s tic e  Brobby then cor.c ludes:
/"The P rimary Courts were consequen tly  in tro d u ce d  as an 

answer to  the numerous problems c rea ted  by the o ld  co u rts  
and the p o te n t ia l ly  p re ca r io u s  s i tu a t io n  which Kangaroo 
Courts were b rew ing ."

I t  is  apparent th a t  the  l a t t e r  day r a t io n a l is a t io n s  o f Mr. J u s t ic e  
Brobby do not correspond to  the re v o lu t io n a ry , concep tions  o f a new 
ju d ic ia l o rde r th a t the commissars had envisaged d u r in g  the war p e r io d .  
What he does p o in t to ,  however, is  the concern shown by w e s te rn -o r ie n te d  
lawyers to  fash ion  the new c o u rts  upon accep tab le  w es te rn  s tanda rds . 
The end re s u lt  was th a t we c re a te d  the  v i l la g e  c o u r t which compounds the  
popular na tu re  o f the re vo luL  /na ry  p e o p le 's  t r ib u n a ls  o f the
commissars, t r a d i t io n a l  in f o rm a l i t y ,  and incongruous w es te rn  j u d ic ia l '  
standards.

(b) The Workings o f the V i l la g e  Courts

Since the Act c re a t in g  the v i l la g e  c o u r ts  was passed in  1981, over 
th ree thousand v i l la g e  c o u rts  have been se t up a l l  over the  c o u n try ,  
both in  the coun trys id e  and in  the urban a re a s . For the pas t two ye a rs , 
lav? s tudents from the U n iv e rs ity  o f  Zimbabwe have been ass igned p ro je c ts  
to study the workings o f  these c o u rts  as p a r t  o f  t h e i r  customary law  
exam inations. T h e ir f in d in g s  a re  s t i l l  to  be, pu t to g e th e r , but 
p re lim in a ry  re s u lts  o f  t h e i r  o b se rva tio n s  show th a t the  v i l la g e  co u rts  
are extremely popu la r in s t i t u t io n s .  T h is  is  because they  a re  bo th cheap 
and p o l i t i c a l l y  id e n t i f ia b le  w ith  the  common w orke r and peasant. The 
ju d ic ia l  o f f ic e r s  a re  in  t h is  p a r t ic u la r  c o n te x t a c tu a l ly  chosen by the 
workers and the peasan try  re s p e c t iv e ly  f o r  t h e i r  a reas o r wards. Most 
in te re s t in g  is  the fa c t  th a t  women a re  a ls o  making in c re a s in g  use o f 
these cou rts . '

The standard o f a d ju d ic a t io n  v a r ie s  from  one p re s id in g  o f f i c e r  to  
ano the r. Most o f those e le c te d  a re  re sp e c ta b le  peop le o f  the a rea ,  
u su a lly , i f  no t in v a r ia b ly ,  men. Some a re  t r a d i t i o n a l i s t  and, hence, 
the proceedings a re - in  those cases stamped w ith  a l o t  o f  
t r a d it io n a lis m . One p re s id in g  o f f i c e r  who is  a C h r is t ia n  is  re p o rte d  to  
s ta r t  h is  work w ith  p ra ye rs .

I t  has a ls o  been observed th a t  a lth o u gh  the p ro ced u ra l aspec ts  o f  
the v i l la g e  cou rt a re  on a p ro g re ss iv e  popu la r b a s is , the c o u r ts  a re ,  
however, no t a p p ly in g  a body o f  lav; wh ich is  p ro g re ss iv e  as these c o u rts  
are in  r e a l i t y  a d m in is te r in g  b a s ic a l ly  fe u d a l customary law . T h is  f a c t ,  
o f course, is  a m a n ife s ta t io n  o f the b a s ic  c o n tr a d ic t io n  th a t e x is ts  in  
the n a t io n a l movement as a whole between fo rc e s  fo r  a re v o lu t io n a ry  
peop le 's  power and fo rce s  o f  n a t io n a l c on se rva tism . The v i l la g e  c o u rts  
operate in  a manner th a t is  exp ress ive  o f  t h is  c o n tr a d ic t io n .  The same 
may be sa id to  be the case w ith  the post-independence re fo rm a tio n  o f  
many s ta te  in s t i t u t io n s  in  Zimbabwe.

9. SOME COMPARATIVE NOTES ON VILLAGE COURTS IN ZIMBABWE AND COMRADES' 
COURTS UNDER SOCIALISM

A s t r ik in g  d if fe re n c e  between the v i l la g e  c o u rts  and the comrades' 
cou rts  is  the observable d ive rgence o f aims and o b je c t iv e s  which g ive
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the particular institutions their peculiar characteristics. In the 
f i r s t  place, the comrades' courts have been created as prototype 
institutions of self-administration in theadvance toward the withering 
away of the state and the building of a communist society when, i t  is  
envisaged in general, that society would he based bii a highly developed 
culture ana people's self-admiiiistratibh of production and social
relations. The v illage  courts are o f f ic ia lly  seen and conceived of 
differently . They are seen as a corrective institution to replace
colonial in justice. Their .popular aspects are seen as administratively 
"a good thing'’ as Mr. Justice Brobby(28) jg  quick to point out:

"When the idea of Primary Courts was f ir s t  mooted, the 
view was largely  held in some sections of this country, 
that they were communist courts aimed at wrecking 
vengeance in the new independent society. The operations 
of the courts during the past year have proved that the 
fears were 'unfounded. I t  has been observed that those who 
opposed the establishment of the v illage  courts and 
community courts, having seen what these courts stand for, 
now give us more co-operation and encouragement than even 
our orig inal supporters. To further a llay  the fears it  my 
be added that the idea o f Primary,Courts here is  not the 
f i r s t  of its  kind in the world.

In the U.S.A. (some parts of Chicago) similar courts can 
be found but are - described as Neighbourhood Justice .
Centres. Similar courts can a lso  be found in Australia  
(New South Wales) but are called Community Justice
Courts. The Zambian equivalent is described as Local 
Justices Courts and Magistrates Classes three and four.
There are similar institutions in most Commonwealth
countries, such as Tanzania, Botswana and Nigeria, but 
each country gives its  courts different names."

It  is further observed that although there may be some sim ilarity  
between v illage  courts and comrades' courts in some aspects of
procedure, there are fundamental differences in the law, the legal 
ideology and the manner of application of the law. The comrades' courts 
attack survivals of- feudal and bourgeois culture and advance new
.standards of soc ia list social relations, while the v illage  courts apply 
and, in so doing, consolidate feudal law and the emerging bourgeois 
values of Zimbabwe's capita list society. Moreover, in the conservative 
circ les of Zimbabwean society the village  courts are seen as a
convenient way and a cheap manner of organising the administration of 
c iv i l justice amongst the workers and, the peasants. Their future, 
therefore, w i ll  largely be that of cheap courts for African workers and 
peasants. The system of v illage  courts is  so far not-envisagedJ on'-a 
broadershale to incliide'"-all classes of - society1. The 'bourgeois rS'nd 
J&bty, '"bburgebls-1 classe'sr (including- ^'Africans)- w ill ” remain- out o f-th is  
sys bein', "“ and'-1 th:ers ^ 1,'bbufgebi?s-'c' classes y-' in  '--fa tty  &re "contemptuous of 
village  courts. Class instinct te lls  them""’that" any-1' -system-11 o'fJ- popular 
justice is  not the best system to serve bourgeois interests and
administer bourgeois class justice!
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Vie ceil draw a few in te r e s t in g  le ssons  from  the  above com para tive  
study. F i r s t ,  i t  is  c le a r  t l ia t  id e o lo g y  w i l l  always stamp the  cha ra c te r  
and substance o f any ju d ic ia l  system . Second, i t  a ls o  shows th a t the  
nature o f the co u rts  is  no t shaped m ere ly o r even c r i t i c a l l y  by "good" 
le g a l standards u n iv e r s a l ly  a p p lic a b le ,  but ra th e r  th a t  ou r concep tions  
o f a good le g a l system a re  la r g e ly  de te rm ined by our c la s s  in te r e s ts  and 
c lass expediency, even i f  v;e may no t be n e c e s s a r ily  consc ious o f  i t .  
Thus, the aims o f popu la r ju s t ic e  in  i t s  s c ie n t i f i c  s o c ia l i s t  concep tion  
are fundam enta lly d i f f e r e n t  from  the aims under both p o p u lis t  and 
bourgeois concep tions.
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