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INTRODUCTION : LAND TENURE AND DEVELOPMENT

KwaZulu's land tenure system is a critical issue in rural development,
and crucial to development in agriculture. The 'communal tenure sys-
tem' is condemned from all sides as the most serious obstacle holding
back agricultural development in the rural districts, and efforts are
being urgently pressed to make sweeping changes.

The view of the problem may be seriously over-simplified. The
character of the indigenous land system is often misconceived, and
the effects of arbitrary change are inadequately forecast or totally
ignored.

The actual relevance of the land tenure systemextends beyond agricul-
ture alone, since the system of land rights structures the entire
organisation of rural society. It is the land system which controls
the admission of new households into the rural communities.

Unwise intervention may ultimately bring about the crippling or .
collapse of KwaZulu's rural organisation, which is now barely holding
its own against the stress of economic and demographic change.

The point which must be debated is whether KwaZulu's indigenous land
system in fact requires extensive administered change. Serious con-
sideration has already been given to the question of KwaZulu land
tenure.{1) New information is now becoming available which should be
taken into account. To date, the possible role of existing indigenous
tenure in supporting and promoting rural development has notyet been
examined.

We will show that there are aspects of indigenous tenure which may be
preferable to any foreign system of ‘freehold', in that they may well
provide equivalent advantages with far less accompanying disruption.
The formalisation of indigenous tenure should therefore be debated as
an important agenda in development policy.

To establish our argument, we will attempt to substantiate the follow-
ing propositions :

1. Indigenous or traditional tenure is not 'communal‘;

2. Indigenous tenure as it stands does not appear to be a
persistent and serious obstacle to development;

3. KwaZulu's tenure system is not static; it is rapidly adapting
itself to the modern economy and it is developing an indigenous
answer to ‘freehold' rights;

4. It is unwise at this point to impose any planned artificial
tenure system on the rural districts; and

5. A survey and registration system can be developed to meet the

requirements of an evolving tenure system and contribute
directly to regional development.



At the same time, the limitations of tenure change must be recognised.
An effective tenure system can facilitate development, but cannot
serve as a substitute for the factor of economic opportunity and wider
political rights. Extension services, roads, markets and other ele-
ments of development infrastructure must be put in place. All the
problems of development should not be dumped at the door of the tenure
system,

In this situation, extreme caution is called for. The issue of land
tenure is one of extreme sensitivity.

Effective solutions will require some pause for thought and planning,
and full consultation on the part of all parties involved; policy
cannot be thrown haphazardly at the problem. Above all, the evolving
tenure systems of KwaZulu require a deeper and more gyuantitative
understanding, since imposition should at all costs be avoided.

On these points a new debate should be opened, to bring the alterna-
tives that are now emerging into clearer focus, and to establish what
additional information will be needed to support any planned initia-
tives. There is an urgent need for more information on the indigen-
ous tenure system. In particular :

a. how the classical Zulu tenure system changes spontaneously over
time; and
b. how tenure is actually related to rural development.

To go forward on these points, we will submit preliminary recommend-
ations on three levels :

1. on the form of the tenure system;

2. on the form of the survey and registration system; and

3. in relation to the supporting research initiatives.(o)

The purpose of this report is to raise issues and encourage debate.
It does not offer a master plan; but the ultimate gcal! to be kept in
view is the evolution and eventual codification of a new tenure
system derived from both indigenous and Western elements, comprehend-
ing the present and future demands of land development.(3)



1. ORGANIZATION AND LAND TENURE IN KWAZULU*

The land tenure system in KwaZulu is usually described as 'communal'**
Using this term conveys an impression of a formless pool of shared
land, in contro-* &b ot b e modern or ‘freehold'
principles. The essential

point about KwaZulu land tenure is that it is not, and has never been,
shared or 'communal’.(5)

We submit that it is necessary to develop a more appropriate set of
terms to describe the evolving land tenure system in KwaZulu today. (6)
Such terminology should take account of the vitality of the emerging
changes which are radiating outward from the peri-urban zone. The
following transformational model is presented here as a first

attempt.

The actual control of land depends on the interaction of four organi-
zational levels in local micro-politics :

a. the individual household head;

b. the extended-family cluster or 'descent group' under its
senicr kinsman;

C. the jocal land-holding cluster under the senior kinsman of
the founding descent group;

d. the chief together with his supporting officials.

The land transfer process is arranged from the lower and middle levels,
then legitimated higher up by the formal approval of the chief and
indunas.

1.1 Primordial QOrganization: The land-holding cluster

1.1.1 The land-holding cluster in stable-classical tenure

The classical Zulu land-holding system is brought into being through

the occupation of empty territory by a group of families belonging to

one clan, who claim the empty land by right of first settlement. This
first-settling descent group then accepts onto their land newly-arrived
families of other clan-surnames. These new descent groups receive

land of their own with agreed boundaries, placed at the margins of the
primary land-holding. The rights of these new people are contingent

on the continued consent of the first-settling group, whose approval

is necessary before any further allocations of Tand can be made. (9,10,11)

* C. Cross, unpublished Ph.D. thesis, University of Michigan.
Ann Arbor, Michigan.

** Dictionaries refer the definition of "communal" back to the root

word "common; in common": "shared by or affecting all those concerned
alike...";(7) belonging equally to more than one, public, general

. a tract of open land used in common by the inhabitants of a
town, parish etc; "in jointuse or shared ... belonging to, open to

. the public".(8) It will become clear below that outside of
public grazing rights this is not an accurate description of
KwaZulu's Tand-hclding system.



This localized cluster, with the primary land-holders and their associ-
ated client families staying together (XZ), is the basic unit of
classical local organization.* It is defined by land, by kinship,

and by seguence of arrival. Underiying it is the assumption that the
first settlers will be the most numerous aroup in the cluster, and are
socially and politically senior in rank.

The head of the first-settling group assumes the status of leader of
the local cluster as a whole, with authority over land. He then main-
tains an adequate apportionment of land to all cluster members over
time by negotiating the boundary adjustments between the descent groups
as families expand and the need arises, and as new families continue

to arrive askinag for land.

1.1.2 The cycle of cluster development

As the original cluster unit finally comes to contain too many family
Tines with separate land-holdings to be manageable, the client families
which arrived earliest begin to claim 'owner-of-the-land' standing.
This implies that they have held their land for generations, and
attained the sovereign right to make their own autonomous decisions

in land allocation. They accordingly start to grant land in their

own right, and a new independent cluster-grouping comes intobeing. It
is formally similar to the older parent cluster, but fitted closer
together onto their smaller secondary land-grant.

This splitting process is triggered when cluster units come to contain
too many people for their decision-making and conflict resolution
mechanisms to work effectively. At this point, cluster units are able
to reduce themselves to an organizationally manageable size by the
process of splitting.

This repeating process, where new clusters continually split off from
the land-holdings of older clusters which have become over-populated,
constitutes the development cycle of the classical Tand tenure system.
This mechanism allows an effective organisational response to the
increase of population in the rural districts. Likewise, it provides
for the fair re-allocation of available Tand,while at the same time
recognising individual land rights and protecting these rights in
perpetuity.

1.1.3 The emergence of open modern tenure

It is this flexibility in the land system that preserves the integrity
of rural organization against the stresses of economic and demo-
graphic change. This Tocal cluster organization is stable so long as
the rate of entry by new families does not overwhelm the cluster's
mechanisms for maintaining a workable internal land allocation.

* Called "primordial organization" because it pre-dates the formation

of the Zulu nation. Structurally this comprisesa cluster of related
families, rank-ordered in terms of the sequence in which they
arrived to join the cluster. One Zsigodi or tribal ward is usually
composed of several such local clusters under the authority of an
induna or other official.



In cases where a rising rate of immigration causes this to happen,

the classical tenure system is tipped over into an agce]eratin% state
of feedback change, in which the traditional system is unable to cope

with the increased rate of entry by new families, and new versions of
Jocal organization evelve to accommodate this rapid immigration.

In peri-urban areas within convenient reach of industrial employment
centres, high immigration and competition for land develops, which
shifts the balance of primary settlers and immigrants. The local
cluster breaks up, and the area begins to transform through a sequence
of intermediate forms towards the more individualistic and modern-
oriented forms of tenure.

Rights have developed at this Tevel which approximate an indigenous
response to the requirements of change just as 'freehold' arose in
Western systems, though some important differences remain.

1.2 Sovereignty and Over-rights.

The classical Zulu concept of Tand is that it is never anyone's
unique property. There is always a complex layering of over-rights
declining in strength and legitimacy from lineal relatives outwards
to the boundary of the tribal community.{13,14)  In respect of this
pyramid of over-rights, sovereignty can be defined as the effective
power to make and implement decisions that cannot normally be blocked

by another organizational Tevel.

The concept of "over-rights" refers both to public rights to "enviraonmental
resources" (15) and to individual authority to carry out land trans-

fers. It does not carry any community right to share use of land.

Once a land-holding is formally granted, it cannot normally be taken

from the owner, or even temporarily used by anyone else, unless the

owner is prepared to authorize such use.(10,17)

If a man has more Tand than he strictly needs, others may ask for some
of 1t; but because the land is his, the land-holder has the right to
refuse even if it is the chief who asks, though here he would usually
agree out of courtesy. This is a system of individual control over
land and land use rights which cannot accurately be described as
‘communal', The current use of this phrase seems to have arisen from
the mistaken assumption that land is directly held by the chief in
common for the entire tribe, and that the chief assigns all land %se
rights.* This is not the case, nor has it ever been in the past. 18)

The over-rights of other persons affect the land-holder mainly when

he wishes to grant or sell some of his land to someone else, Any such
transfer may be blocked by whichever interested parties hold over-
rights at that stage. Community over-rights therefore do not allow
public ownership or control of land other than public pastures.
Instead, they 1imit land allocation, and partially control new

* The chief symbolizes the unity of the tribal community in regard

to Tand, but only makes direct land grants in a minority of all
cases; 1in a sample of 289 land transfers in one peri-urban dis-
trict, the chief or his representative had made direct grants of
land in 13, or less than 5 per cent.



transfers. When the phase sequence reaches the point where a land-
hotder cen transfer land without consulting or notifying anyone,
indivicdual sovereignty has been achieved.

1.2.1 Scvereignty and tenurial evolution

which level of organization is actually exercising sovereignty in
rural land allccation depends on how far along the sequence of evolu-
tionary change the given locality may be. The path to understanding
the emergence of the modern tenure forms Ties through an understand-
ing of changes in the level of sovereignty.

In classical Zulu Tand organization, sovereignty lies with the
cluster as a decision-making group. This form of organization is
identified here as aie. /. =c’meiceal tenure; while the new forms of
tenure system which develop as sovereignty devolves toward individual
control of Tand can be called collectively opun=modern tenure
systems. The chart which follows overleaf summarizes this general
sequence of phase changes.*

2. INDIVIDUAL RIGHTS AND CONSTRAINTS UNDER KWAZULU'S TENURE SYSTEM:
A BRIEF SUMMARY **

2.1 Right of Permanent Allocation

2.1.1 Right of inheritance within the Tand-holding family

Men obtain land by right from their fathers, by allocation or by
inheritance. A man can only get land if he is married, otherwise he
does not qualify; and only with land does a man become a full member
of the tribe. The KwaZulu Legislative Assembly has now passed legis-
Tation enabling a man's daughters to inherit his land if he has no
sons. Land may also be permanently transferred from one branch of a
descent group to another branch which is land-poor.

The chief and induna are only notified when land is given to off-
spring: they conduct the formal public placement, but take no actual
role in deciding the allocation of the extended family's land.

It should be noted here that the sequence of tenurial evolution
described in this section need not be uni-directional. The new
emerging tenure forms are all transformations of stable-classical
tenure, but they constitute evolutionary responses to specific
local economic conditions. The general trend of change appears
to be, in KwaZulu as elsewhere in Africa, toward the inevitable
emergence of a more individual sovereignty in land, with a pro-
gressive lessening of community and group over-rights in disposal
of land.

The rights discussed in this section are those popularly recog-
nised in KwaZulu today. These will not necessarily be those set
out in the South African Government Gazette Proclamation No.
R.188, 1969, Bantu Areas Land Regulationsor any of the other
relevant Government Acts.
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2.1.2 Right of allocation to other relatives or strangers

A land-holder has the right to bring in additicnal people chosen by
him, by foermally aliocating them a piece of his own land. It is very
common for heads of household to grant land either to their sisters'
husbands or to their daughters' husbands, and not uncommon for land
rights to be transferred to other relatives or to unrelated friends.
The chief may also be asked by strangers for iand; if the chief has
no land through expropriation or by default of an heir, the chief

may ask a land-holder with a large holding to settle the new family.
In the modern context, the system is becoming more flexible. Transfers
of land by sale have become common but are still not official; sale
transactions are therefore arranged privately between the parties
involved. Whether the approval of the neighbours or the previous
owner is required depends on the tenure phase of the locality.

Particularly in close peri-urban areas, where land settlement activity
is very heavy, only a low level of temporary group action* is required
to authorize land re-allocation. These evolved tenure systems
encourage the establishment of individual land-holdings. (19)

2.2 Rights of Temporary Transfer

Land is held in trust for future generations; therefore unused Tand
'belongs' to families, who are maintaining their right over it to
allow the expansion of the family at a Tater date.

The KwaZulu Legislative Assembly has directed that land not used for
two years for residential or cultivation purposes, may then be expro-
priated and re-allocated by the chief. The use or non-use status of
fallow land under casual use as grazing is a point of conflict in
many districts, and therefore a point where change in land usage con-
trol can enter the system. The trend is for recognized categories

of use to become tighter as land becomes more scarce.

Land may also be lent to others in the community. Temporary transfer
is made for a year at a time, and the agreement renewed on a fairly
casual basis. Under stable classical tenure, the recipient should
give the owner 'something'. Under emerging usage, the owner is paid,
accordingto a pre-arranged agreement, a cash sum of about R10 a year.

Land may also be either temporarily lent or permanently transferred
within the family. Any person not in a position to cultivate may
temporarily transfer full or partial control to a relative. While
the relative is cultivating this land, he has full rights to the
produce.

It is also becoming common in peri-urban districts for accommodation
to be rented.

"a temporary alliance of distinct parties for a limited purpose”.
J. Boissevain. 1974,



2.3 Rights and Restrictions regarding the Use of Land

The uses of Tland holdings are :

a. Residential: individual rights are allocated within the family,
and also within the descent group. There is no restriction on
what structures may be built. Semi-permanent and permanent
buildings of substantial construction, which may require a capi-
tal outlay anywhere between R50 and R5 000, are becoming increas-
ingly common, especially in peri-urban areas.* Under rural land
law as it i1s popularly understood, and apparently under the
Natal Code as well, actual dwe]]ing 3tructures are privately
owned and may be publically sold. (20 The common practice in
peri-urban areas is to sell the buildings together with an
agreed and designated plot of land on which they stand, as a
residential unit; but it is also possible, in theory and in
practice, to sell the house alone,

b. Arable: agricultural land which is under actual use, with crops
standing, is entirely private. Under traditional tenure once
the crop is harvested, the use-right to the stalks remaining is
available to the public for winter stock-grazing, subject to the
right of the land-holder to precedence and to consultation.
Contour ploughing is enforced.

o Grazing: there are grazing rights in two main types of pasture
land: formally designated public pastures, and privately held
land made available for public use. Larger uncultivated areas
belonging to individual land owners often become slowly accepted
as public grazing. In addition to these main types, smaller
grassy tracts which are partof an allocated land-holding are
often used for private summer grazing by the land-holding family.
Free access to such small privately-held grazing areas can be
arranged only by individual agreement. It is only in regard to
the formally designated public pastures that rural land rights
ever assume a form of open general access that can accurately be
called 'communal'. Over time even the formally delimited public
pastures are encroached upon by fields belonging to individuals.

Under modern conditions of drastic population increase, in many parts
of KwaZulu there are serious boundary conflicts which Tead to faction
fighting.

2.4 Rights and Duties involved in maintaining the Rural Land System

Seeing to the compliance with the rules and Taws of tribal tenure is
the duty of the chief and the indunas. Tribal assemblies over time
decide on tribal laws which remain unwritten, and are changed under
new conditions. Once a decision is made, the chief and his officials

Such semi-permanent and permanent housing has all but superseded
traditional grass~and-pole architecture in most parts of KwaZulu,
in a development which reflects the increasing stability of land
rights. See Frescura, 1981, 53-4., 67-9,
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see that the law i1s upheld, and fine people in tribal courts if it is
not. As each tribe's Taw is arrived at through consensus, it is also
enforced by neighbours’ disapproval.

However, these levels of control and authority can also be invoked to
faciiitate and sanction change.

The rights and duties of the chief in this regard include:

1. Formally approving of land re-allocations, and authorizing the
official placing of new land-holders.

2. Expropriation of land left unused; the present limit is two
consecutive years non-use.

3. Arbitrating disputes and trying cases.*

4, Confiscation of any land or livestock which becomes subject to
intractable disputes.

5. Providing for tribal assemblies and relaying the concerns of the
people to the KwaZulu Government.

6. Regulating the use of environmental resources by the people.**

As a final sanction on anti-social behaviour, the chief can transfer
a family from one region to another within the tribal area, or with-
draw tribal citizenship and banish the family from the tribal area
completely if they have been involved 1n habitual theft, or in initi-
ating faction fighting.

2.5 Issues in Tenure which may Impede Development

Within commonly accepted development principles, certain attributes

of the tenure system might appear as potential obstacles to develop-
ment. However, not enough is known at present to be sure of the
relation between development and possible problems in the tenure
system. In each case more data is needed about the detailed relation-
ship between tenure rights and land use to enable us to say with
certainty what the effects are,*** and whether they can be called
detrimental or will require definite remedies.

Magistrates also have a role in land disputes.
**  "Environmental resources" includes waterpoints, public pastures,
wood collecting rights, clay, reeds, and others.

Fatlowing land, for example, may help in maintaining soil struc-
ture and fertility, or may encourage erosion, depending on the
Tocal situation. Traditional KwaZulu cultivation is premised

on an alternating fallow cycle; it may or may not be sound
practice to structure tenure so as to encourace annual use of

soil in areas where modern agricultural practices are not followed.
See W. Allen, The African Husbandman, 1965, p. 5-6, 36-7.



The KwaZu'u Government has accepted the usefulness of capital-genera-
ting strategies in its development plans. The chiefs generally are
not oprosed to development, and development enterprises are allowed
on triba:! jand if they are seen to be of use in the community. But
at the same time. the tribal authority structure, through its regu-
jatory functions, has influence over the pattern of growth in land
settlement throughout the peri-urban area. In some rural districts
this may affect the agricultural cycle as well, including the timing
of ploughirg and planting. Such authority could possibly be used
obstructively in some cases, and may represent a tenure problem.

Another potential problem lies with the principle that every family

is rightfully entitled to land. This is a factor which encourages a
decrease in the size of land-holdings which may affect economic culti-
vation. The need for research into these problems is very evident.

The issue of grazing rights on both public and individually-held land
is an acknowledged area of difficulty. There is a known correlation
with environmental degradation, and the question of uneconomic use of
the land is relevant as well. But the constraints affecting public
grazing rights are not well known, and these are also prime areas for
research. In some districts where competition for valuable arable or
residential land exists, stock-farming has tended to decline in favour
of the more intensive and profitable land uses. Where economic oppor-
tunity to use the land does exist, the tenure system is capable of
responding to incentive, anddenying the argument that land which is
free will not be economically used.

A still more serious problem may be the present difficulty faced by
individuals in raising development loan capital. Money can be raised
from KwaZulu Development Corporation if it can be shown that land is
being improved, and a man has money in a bank, or other institution;
but there is no existing provision in the legal system or the tenure
system which could allow a land-holder to use his rights in land as
collateral for obtaining a development loan. The use of houses as
loan collateral, on the grounds that they are privately owned and may
be legally transferred by contract, may possibly prove viable, but the
position is not clear and enabling legislation may well be required.
The role of land rights in capitalizing local development is one of
the main issues which must structure research into KwaZulu tenure in
the near future.

3. PROPOSALS FOR REFORM OF TENURE

3.1 The Environment for Change

3.1.1 Any reform of rural tenure in the interests of promoting devel-
opment will largely stand or fall by the economic opportunities
provided at the same time. The tenure system has already
demonstrated a striking capacity to adapt to economic change
in areas where economic incentive is strong; but without eco-~
nomic space into which the rural economy can expand, no amount
of tenure reform will be able to produce real results. We
submit that change of tenure cannot of itself generate
economic opportunity.
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it is important not to offer programmes which are not thoroughly
researcned or properly funded,(21) or where proper control
cannet Be maintained and which are therefore likely to fail.

It is unfair and dancerous to ask people to commit themselves

to options which night collapse, or which might not deliver

the benefits promised; and this applies particularly to
ambitious land-use planning or "resettlement".

(%)
—
no

3.1.3 Finally, 1t is important wherever possible to adhere closely
to emerging usage. If efforts at reform move away from actual
grass-roots practices, the only result will be to cause the
rural people to look for ways of avoiding compliance.

Development perspectives today rest on avoiding impasition.(22) Numer-
ous cases come to mind where land systems have been imposed requiring
the registration of all transactions. The common outcome is eventual

failure, as such restrictions are ignored, and commen usages continue

unabated.

It is in this respect particularly that the possible disadvantages of
existing "freehold" tenure areas are relevant.* In districts which are
now under freehold, title to land appears from available evidence to

be so strongly vested in individuals that the community interest may
not be represented effectively. Absentee landlordism appears to be

a serious problem in Clermont and similar areas,while in rural districts such
as at Adams or Snongweni the landholders commonly rent out plots to
paying clients, but only rarely are willing to actually transfer title
to the occupier. Occupiers therefore tend to remain perpetual clients,
while title to freehold land characteristically passes only to the
actual heirs of the 1andho1der.(23? This is a system which can be

more rigid in application than any form of classical or open-modern
tenure, and which tends to exclude mobile families from access to land
rights.

In contrast, under open-modern tenure forms, land tends to be readily
sold by families who cannot productively use their entire holding to
newcomers who receive full rights, subject to the remaining community
sanctions which work to prevent the accumulation of large holdings by
non-residents. It therefore appears to be substantially easier for
a family to obtain full rights to a landholding under open-modern
ndigenous tenure than in areas presently under "freehold". These
are matters which urgently reaquire to be researched before large-
scale change is undertaken, particularly when it is borne in mind
that the full meaning and implications of "freehold" tenure are not
always clearly perceived by rural dwellers at present, whose ideas on
land are often influenced by existing indigenous tenure. Not enough
is known at present to be sure that rural freehold tenure would
encourage development in every case.

Evidgnce on these points has been presented to the Buthelezi
Commission by Mr. A.B. Colenbrander, a KwaZulu administrator of
long experience, relating to the areas of Adams Mission and the
Motefe tribal district at Ngutu, where freehold and/or agricul-
tural land planning schemes were introduced, during and after
the 1920's. (Buthelezi Commission Archives verbal evidence file,
n.3. Colenbrander, 4 June 1987.)



tmerging Institutions favourable to Development: Recommendations

st delow is not offered as eitner definitive or exhaustive;

it gives an indication of some possible changes which may be
into:

Srle o Zand,  The seiling of land on the basis of informal
transactions has now become a comsion practice over wide areas
of KwaZulu. Institutional provision for sales could encourage
development. If it is promulgated that sale of land is Tegal, those
transactions now done secretly can be witnessed in public, and
where desired can be surveyed and registered. The formal
requirement for new allocations to be sanctioned by the chief
or induna and other interested parties should be maintained
and can become a basis for registry.

Leaning Arrangemencs. A system of exchange and informal Teas-
ing of unused land presently exists, in some instances with
monetary payments, This system could be institutionally
recognized; the right to use the soil could be open to trade,
with the option of official recording and even surveying of
plots. Land held by people who are not in a position to culti-
vate it would more easily be made available for productive use,
and families with the means to exploit the Tand could obtain
economic hotdings without the need to impose anything unfamil-
iar on the tenure system. The distinction between sale and
leasing transactions should be plainly established, since there
is now in certain areas a widespread belief that Tong-term
rental becomes equivalent to sale, which may now be exerting
pressure toward the sale of land.which in many cases the owner
might otherwise prefer to lease.

Encouraging Productive Lond Use.

a. Cultivation: the present system whereby fields not used
for two years are re-allocated should be adhered to.
Where environmental degradation can be ruled out, a sys-
tem of relatively small fines might be added to ensure
that fields don't Tie fallow for more than a year, and to
encourage leasing. In possible cases of unavoidable
hardship, local officials should retain their customary
discretion,

b. Stock-farming: Livestock grazing is probably the single
most intractable problem facing development planning in
those areas of KwaZulu where stock-farming is a preferred
strategy. There is a connection between land tenure and
grazing, though level of stocking does not fall within
our frame of reference. The community right to grazing
of fields in winter might be made subject to the right
of the individual land-holder to fence his holding.
Beyond this, much more research work would be needed
before submitting detailed recommendations.



3.2.4

3.2.5

3.3

c. "Setterment’ areas: If the tribe decides to demarcate
an area for betterment, survey should be made available
t0 record all relevant boundaries, and from the outset
it ould be recognized that the chief way invoke his
prerogatives to discipline any participating land-holder
who dees not fulfil his commitment.

UrIan Flemae SrOn TN Oe o0 aoment The present* apprcach
to housing provision has failed in both human and economic
terms; funding has run out for township development. Viable
development here will require research into the acceptable
minimum size of a residential site, so that land use control
can be instituted to govern the growth of informal settlement.
The need for both peri-urbar growth and productive agricultural
land must be recognized, and a workable relation between the
institutions of tribal authority and the expansion of informal
settlement must be researched.

Land as Loan Collateral. 0On the basis of what is presently
known, there appears to be no direct correlation between
'freehold' tenure and credit availability in KwaZulu.** The
focus of the inquiry should be the form of the relationship
between land tenure and credit facilities. What needs to be
identified is what the credit institutions actually require:
whether it may include investment security, estimate of the
risk involved, a market for foreclosed properties, or other
considerations. It is important to determine whether the fin-
ancial institutions have legitimate concerns in these areas.
[f so, then changes in the tenure system may be considered;
but if not, then change in the financial agencies might be
preferred. Credit unions or similar institutions might be a
possibility. Whatever is done here will undoubtedly require
enabling fegislation.

Humanising Reform

Before carrying through any policy recommendations, thought should be

given
hards
avoid

to anticipating their impact and to making provision for possible
hip they may cause - both out of human consideration, and to
building up resentment among the people the system is intended

to serve. Particularly in regard to facilitating the convertibility
and transfer of land, it is important to escape creating a welfare

prob]l

em of landless poor,

Local experiments in self-help housing have been introduced
recently at Mfolweni and Inanda which indicate a possible new
flexibility on the part of the authorities.

The Buthelezi Commission's representative from the financial
institutions, Mr. D.C. Grice, stated at the 3rd Plenary Session
(8th to 18th July 1981) that the issue of loan collateral in
KwaZulu was tied to the perceived political status of "“independent
States" with relation to KwaZulu as in Transkei; and were not
#holly governed by the issue of freehold land ownership. The
statements were offered as comments to Bishop Alpheus Zulu when

he remarked that he had been unable tc obtain loan collateral
against his unencumbered freehold property in Clermont.
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nder the indigenous tenure system, it is assumed that every member

of the tribal community is entitled to a residential site, and access
to the complete package of environmental resources, including arable
land. If the more convertible tenures serve to cause the poor to sell,
pledge or otherwise lose their entire land right, change in tenure

may create more problems thar it solves. Possible concessions which
could be researched include

1. Establishing a minimum subsistence allotment for poorer members
of the tribal community, and stipulating that land-holdings below
this size may not be traded or sold without either showing alter-
nate residence rights, or meeting conditions which would exclude
hardship.

2. Allowing a defaulting debtor's descent group or neighbours a
first option to redeem his land rights pledge before carrying
through any form of foreclosure.

3. Consideration might be given to relaxing fallow land fines in the
case of poor families. Implementation of reforms or restrictions
related to development must be carried out subject to the prin-
ciple of ubuntu-bothowith consideration allowed for the poor.

It is important to recognise that one of the main factors structuring
rural land transactions is the fear by weak house-holds that their
interests can be over-ridden by stronger neighbours. The poor and
weak are numberous in the rural districts, and have no future to Took
towards in the urban areas. Acceptabiiity of tenure changes to the
rural people can be improved by deliberate planning based on adequate
research on these points.

4. DEVELCPING A LAND RECORDS SYSTEM FOR KWAZULU:
SURVEY AND REGISTRATICN

4.1 Constraints on the Selection of a Land Records System

The decision has apparently been taken to move towards the development
of a modern land records system for KwaZulu. The planning of a system
which would provide information pertaining to the requirements of
land law is apparently now in progress.

A modern land records system has two basic functional elements: a
surveying component, to provide the unambiguous delimitation of each
land parcel; and a registration or information-recording component,
to record relevant data about each land parcel and the interests per-
taining to it.

The full information capacities of any form of land records system for
KwaZulu will not come into being for a number of years. Nevertheless
it is now, before survey and registry are undertaken, that the decis-
ions must be taken to lay an adequate foundation to allow the full
exploitation of the system in years to come.
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The data which should be recorded in a development context will pro-
bably not be limited to strictly legal interests in the land but

will also include information in other categories such as land use
data, information on private buildings, community faciltities, infor-
mal rcad development, etc. Thought shauld be given to the feasibility
of establishing a multi-purpose land-records system in preference to
the more limited legal-oriented type. The multi-purpose system is a
more flexible and powerful instrument, capable of providing informa-
tion pertaining not only to the requirements of land law, but also
important data in the fields of land management, planning, statistics
and economics. (25, 26, 27)

To assess the future land-related information requirements for Kwa-
Zulu's development planning, in relation to the probable Tevel of
available funding, both feasibility studies and basic research should
be organized now. What needs to be determined is which land-records
system would be cost-effective in the overall long-term-development
context. Whatever the form of the Tand information system ultimately
chosen, the inputs necessary to get it organized must begin now, and
will represent a critical investment in KwaZulu's future.

4.2 The Land Tenure System and the Land Records Unit

Any tTand records system must be based at the institutional level. To
develop an appropriate land-rights survey and registry system, the
existing tenure institutions and the political and social system to
which they are adapted must be taken into account. The determinants
for establishing a framework for survey and registry are not set by
the survey process itself, but by KwaZulu's needs in the context of
integrated regional development. What will be required from the
research enterprise is to clarify these needs and assign priorities.

Against this background the most immediate problem is the structuring
of the Tand-records parcel, the unit against which information is
recorded,

We have shown that the ground-level processes by which land alloccation
is traditionally organized in rural KwaZulu are comparatively fluid.
Area boundaries only reach a comparatively stable long-term situation
at the level of the Zsigodi, or tribal ward headed by an induna.

To attempt to delimit boundaries associated with tenure interests
below this level, on a continuous basis as required of any land
records system, will probably prove not only to be unfeasible from

the standpoint of time and expense, but also difficult to justify in
the context of the prevailing tenure system.

The i.-Zgodi itself could therefore conceivably be the mest meaningful
land-parcel against which to register interests in land, at least in
districts under conservative tenure arrangements and in the initial
stages of land records system development. Before taking such a
decision, however, further investigation would be needed.

Using this approach, a possible procedure would be to record through
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the incuna in charge a list of the descent groups holding land rights
sitnin the ‘o7:-07, and possibly also a listing of individual land-
noiders at this level without Spat1a11y delineating their holdings.

In addition, other types of planning data could be recorded for the

) at.the same time. Specific tenure interests or owner-
sh1p rights could be spatially recorded within /. ...t/ boundaries on
a voluntary basis. Individuals or descent groups who decide they
want their land rights formalized and placed on register would obtain
the consent of other interested parties locally, and then submit a
request for the Jand-holding to be surveyed. Such tenure interests
could then be re-registered against the secondary level of recording
unit so created.*

4.3 Viable Survey and Documentation Procedures

The actual procedure of survey and documentation could be substanti-
ally simplified by the use of aerial survey, and further economies
could possibly be achieved by integrating new land records mapping
programmes with present orthophoto mapping activities.**

The immediate objective of the survey will be to establish easily
recognizable boundary markers on the ground, and then to translate
these boundaries from the ground onto some paper form (map, plan, or
photograph) which can be easily read or interpreted, and can offer
security of title and serve as the instrument of efficient, fair,
and just settiement of disputes.(30)

Large scale aerial photographs would provide an economic and effici-
ent instrument where large continuous areas are to be surveyed. A
print of the photograph with the particular {.Zgodi clearly shown

could be used as the document for registration of an owner's holding
within that isigodi. A second copy could be presented to the owner

as certification of his rights. For the owner's benefit, endorsements,
conditions, and certificates could conveniently be recorded on the
reverse sides of the prints. For security, a second copy of the
negative could be produced and housed separately for retrieval in

case of dispute.

It is suggested that it is possible to involve the prospective owners
and their families by making it a condition of registration of title
that the owners themselves mark the boundaries, by means of visible
markers acceptable to their neighbours and to the surveyor before the
scheduled date of aerial photography.

Whether such formal registry of ownership would be sufficient for
financial institutions to accept in relation to questions of
collateral would probably require enabling legislation. This is
a topic which lies beyond the scope of this submission. There
will in any case be a need for legislation covering land records
systems initiatives in KwaZulu.

%k

Orthophoto mapping refers to any aerial photograph that also
serves as a map.



A suizacly gualified surveyor would obviously have to visit the sites,
0 deal with the cases where boundaries are not clearly visible and
also tc verify that what has deen interpreted as the boundary is in
fact irat reccognized by those concerned. A fair amount of field anno-
taticn s envisaged. The work load and the expense would be consider-
able. £xisting boundaries and survey legislation should be reviewed

in this connection.

where an indigenous tenure system has existed over many years, especi-
ally in the more traditional phases of tenure, the establishment of

an acceptaple and viable delimitation may prove very difficult and
time-consuming, though hopefully not impossible to implement. To
impose a rigid system of boundaries and ownership on a people used to
a system with over-rights, without their agreement, would be disas-
trous. We have tentatively suggested that a multi-purpose system of
land records should be locked into for KwaZulu. If adopted, such a
system would constitute a more comprehensive and more advanced type
than any system presently available in the rest of South Africa.

5. SUMMARY AND CONCLUSIONS: DEVELOPING LAND RIGHTS

This report has attempted to identify some critical issues connected
with Tand tenure and land registry. It now remains to ensure that
unforeseen problems do not flare up on the blind side of planning, and
Jecpardize the entire enterprise of formalizing and registering land
rights in rural KwaZulu.

1 Tenure Institutions

Though KwaZulu's land tenure system has not yet been extensively
studied, enough is now known to make it clear that the concepts of
'‘freehold' and ‘communal' are not accurate in the sense in which they
are currently applied. The use of these terms involves a danger, since
they imply a specific agenda. Substituting 'freehold' rights for the
existing tenure system will nct, as commonly assumed, necessarily
improve the socio-economic adaptation of KwaZulu overnight. It has

yet to be demonstrated that 'freehold' would be more effective in terms
of development than the individual rights that have been evolving in
KwaZulu, or that ‘'freehold' would be acceptable as collateral security.

We have therefore proposed a terminology for KwaZulu's tenure based on
the balance between sovereignty, or final control over land use and
allocation, and over-rights, which are the legitimate claims of inter-
ests within the community. We have also suggested that this balance
changes as tenure evolves, allowing for increasing individual control
over land. This evolutionary trend is expressed in the contrast
between .ilii-claveico!  and  .pon-modern  systems of tenure in
KwaZulu.

The findings which we have presented in the first two sections of this
rqurt should serve to demonstrate that KwaZulu tenure is not static.
L 1s a highly dynamic and adantable system capable of providing for



411y exchangeable land rights held on an individual basis, while
stil? -reserving the authority of tribal government to see that the
interests of the community at 'arge are not thrown away in a rush of
commercial development.

An important property of indigenous KwaZulu land tenure is its flexi-
ble capacity to prevent the build-up of imbalances in access rights

to land which would otherwise be an inevitable consequence of popula-
tion increase. To achieve this, the grund-level processes by which
land allocation is organized remain relatively fluid over time.
Boundaries exist, but are subject to re-adjustment at need. This
system is self-regulating and in its present form it causes no admini-
strative burden.

[f a rigid survey were imposed, this re-adjustment capacity would be
cut off or stunted. Inequities in access to land would develop
rapidly, in advance of the capacity of the regional economy to absorb
the rising numbers of rural people who would be without Tand and
largely excluded from the subsistence economy. It follows that under-
taking a KwaZulu land survey without taking into account the important
regulatory capacities of the indigenous tenure system would almost
certainly generate serious unintended consequences.

In addition, the pattern of existing tenure rights, as they shift from
stable-classical to open-modern, does not substantiate the contention
that traditional tenure blocks development. Any existing rights which
hold back the thrust to modernisation tend to be pushed aside by the
forces of economic change. Land rights, always transferable, become
freely exchanged under modern forms of tenure and take on economic
value. Institutional practices prevail which allow for the sale,
loan, exchange, and lease of land itself, and for separate use-rights
to the land.

In summary, indigenous systems are already in existence which seem to
cater for the needs of development inamodern economy, while still
providing the traditional functions of equitable land re-allocation

and social control. It must be questioned whether any new system intro-
duced from outside could do as well in providing both these goals,

with minimum disruption of settlement, organization and rights, as do
the new indigenous systems.

5.2 Land Survey and Land Registry

Survey and registration should take a form which can be presented as
an exercise to give people more than they already have in terms of
rights and security, not as a set of centrally-inspired measures
taking away existing rights. We tentatively suggest the survey of
fixed micro-political units as the first level of registration for a
land-records system. If this proposal is adopted, a properly surveyed
base-Tevel map of tenure interests will be established and other land-
related data relevant to planning may be recorded. In addition, a
step could be taken toward establishing the credibility of the survey
gperaticn,



“very offort should be maae to appreach the enterprise of land survey
arz rezistration with aims which are realistic, cost-effective(31) and
caraxle of neing achieved in terms of a realistic budget.

Irstituting survey at the ‘o7 . Tevel, which would involve parcels

of a Teasible size for initial registration, with the smaller indivi-
dual hcldings to be surveyed on request when demand warrants, would
be easier to fund than an attempt to survey every individual land-
holding inKwaZulu in pursuit of immediate 'freehold' tenure.

we have argued above that land tenure is not a dead or static entity.
Rather, tenure is aliving system and the process of evolving land
rights is itself an aspect of development. The interrelationship
between tenure and develcpment should be continually monitered so that
a clear line for development can be kept in view.

In the area of survey and registration in relation to development, any
land records system will) have to be structured to take account of both
policy issues and practical problems. The role of land-related infor-
mation in the development of KwaZulu will need to be determined and
the techniques of survey and registration adapted to the requirements
of the evolving tenure system.

To do this, we suggest that the involvement of surveyors at an explora
tory level be considered for areas of the following types, where pion-
eer multi-purpose land records system development might be carried out
at the level of the individual land-holding:

1. New settlement, resettlement, or 'betterment' areas;

2. Coastal districts where sugar-cane is a viable crop, and
agricultural land is becoming economically viable;

3. Peri-urban districts with rapidly evolving open-modern tenure
forms, where the population is most strongly integrated into
the Natal regional economic structure and residential Tand is
becoming valuable.

In connection with this type of project, or at other points within
KwaZulu, research might zlso be done to clarify the dynamic relation-
ship between tenure and development. In particular, such issues as
the possible role of the tenure system in a policy toward managing the
growth of informal settlement in the inner peri-urban districts, and
the influence of tenure phase on the cultivation of specific economic
or subsistence crops appear to be areas of immediate concern. Rural
agricultural districts and the near-urban residential districts are
likely to have their own specific characteristics in terms of tenure
and development, which should be determined in order to help define
the land records system and gain insight into land management problems

Research at this level into the evolving situation on the ground is
the only realistic way to establish the actual information value of
any land records system, and to menitor the impact of land registry on



nwaZuiu's Society and ecornomy, while keeping in step with the require-
wents 2f a developing region.

in additon, a basic research program into local variations in the
evolution of tenure should be considered, and efforts made to determine
attitudes toward survey and registry in different areas. We do not

now know the distribution of the different tenure phases, or of indivi-
dual-oriented institutions such as sale and leasing.

Lastly, the relationship between land tenure and the possible use of
land in serving as collateral security in raising development loans
should be thoroughly explored. To date, not even the possession of
unencumbered freehold tenure has been automatically acceptable in
guaranteeing loans. An investigation of this nature might well need
to bring information on developments within the existing tenure system
to the attention of the financial community and survey profession, so
as to determine the extent to which financial reguirements can be
satisfied, and to provide data for framing any possible legislation
which may be decided upon.

Final Remarks

Finally, the effective development of KwaZulu's resources can be served
by making the best use of the institutions which provide sources for
change. There are four levels:

1. from above, through legislation passed in the South African or
KwaZulu legislatures;

2. through the regional tribal authorities, which may be involved
in Tand registration;

3. through the regular tribal assembly meetings which provide for
open debate and public resolution of grievances or new
procedures;

4. at the grass-roots level, where the accumulated decisions taken
by individuals in land-related matters gradually result in a
shifting of customary usage.

Such decision-making institutions as the right of the tribal authori-
ties to expropriate unused or disputed land, can help to underpin
development within the system. By operating at these levels, imposit-
ion would be avoided and conflict and disruption of Tives minimized.
The simplest andmost viable approach must be to work within the
evolving system.
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REPCRT OF THE SELECT COMMITTEE ON LAND TENURE IN KWAZULU;
siundi, 1976,
T+ 15 important to note that this report deals with Ehe'deveiop—
ment of indigenous tenure in districts where no artificial tenure
system has been imposed; areas which have been resettled or
which have been subject to agricultural land-use planning are
therefore excluded from its brief.

The study of KwaZulu's land system is now expanding rapidiy. ATl
relevant data are not yet in; the views we have advanced in this
report are based on the state of the field at this point in time,
and hold until further information may require adiustments.

V.G. Sheddick commented in 1854 in his study of Lesotho land ten-
ure, "If the notion of communal and individual tenure, as charac-
teristic respectively of primitive and Luro-American societies 1in
their totality, still persists with the layman, it may now be
said to have passed out of current anthropological usage ...".
Sheddick based his remarks on tenure studies extending as far
back as the 1930's, by such prominent authorities as Malinowski,
Gluckman, Schapera and Wilson. Sheddick, V., 1954, LAND TENURE
IN BASUTOLAND, Colonial Research Studies 13, London, p. 1.

The Barry Commission (CAPE NATIVE LAW AND CUSTOMS COMMISSION OF
1881) inquired specifically and extensively into indigenous land
rights in Natal and Cape Colony. References to inherited indivi-
dual land rights and to the exclusive control of cultivated land
and residential sites appear throughout the testimony of expert
witnesses both black and white; in particular, see the evidence
of King Cetshwayo and Sir Theophilus Shepstone on Natal, and Col.
Maciean and Charles Brownlee on Xhosa land law. (1883; vol. 1,
43-60, 484-7, vol. 11, 19-21, 65)

The material presented here relates to rural and peri-urban Kwazulu only,
and none of the recommendations are intended to apply to the urban context.

CONCISE OXFORD DICTIONARY, Revised 5th Edition, Clarendon Press,
1974,

CHAMBER'S TWENTTETH CENTURY DICTIONARY, ed. W. Geddie, Revised
edition with supplement, W.R. Chalmers, 1971.

Holleman, J.F., "Die Zulu isigodi", BANTU STUDIES, September 1941.

Vilakazi remarks, “... all land allocations were made originally
and are made today along lineage lines. A1l divisions of land ...
are known and identified by lineages to which they belong. They
are for the exclusive use of these lineages or other non-lineage
members with the express permission of the 1ineage to which the
tands had been originally allocated.” (underlining ours). A.
Vilakazy, ZULU TRANSFORMATIONS, University of Natal Press, 1962.




3.L. Key. evidence beiore Cape Narvive Laws Commission,

u

ton-ishyte and Sibis» comment, .o The etfective local group
rs ... to consist of a Tarae agnatic core surrcunded by a
ti¢c band and ... a fringe of non-kin ", Preston-Whyte,E.,
arriet Sipisi, "Cthrnegraphic oddity or ecological sense?
Nyuswa-Zulu descent groups and land allocation", 1974, African
tudies Institute Kinship Seminar, University of Witwatersrand,

Gluckman, M., LOZI LAND TENURE, Rhodes-Livingstone Papers No. 10,
1943,

Preston-Whyte, E., and H. Ngubane, ibid., p. 16-17.

"environmental resources” is used here to denote a ciass of
materiais which form part of the primcrdial subsistence package

in that they are needed to carry on the self-sufficient 1ife of
the homestead, but which occur in an irregular distribution
throughout a settled district. Such resources include waterpoints,
reedbeds, clay deposits, bush tracts from which firewood can be
gathered, and others. Few if any landholdings will provide the
family with the full compleinent of ali these resources, but access
to them must be provided as part of the basic implied contract
which is seen to govern the tribal land right, by which tribal
membership entitles a family head access to the entire range of
his subsistence requirements. Such "environmental resources" as
occur on individual landholdings are therefore subject to the
right of local community access under classical indigenous tand
law. This represents a distinct form of commonage or communal
right in respect of this class of resources only, and not in
respect of the landhcldings where such resources may be located.
People wishing to obtain access (o envircnmental resources are
obliged to notify the landholder before proceeding to collect
what they need, and have no other rights on his land.

The trend of change is for most classes of environmental resource
to Tose their economic significance as the district becomes inte-
grated into the modern economy, and for individual landholders to
become more assertive of their ownership rights as the area moves
toward open-modern tenure. The environmental resuurces which
retain their importance include waterpoints and grazing tracts,
and to a somewhat lesser extent the larger and wore remote bush
tracts which can still provide firewood. (C. Cross, unpublished
ms. Ph.D. thesis, University of Michigan)

Vilakazi, A., op. ¢Zt., p. 19: "The general rule is that once
allocated and occupied, not even the chief may interfere with the
free use and enjoyment of the benafits of such land..." People
in the Valley of a Thousand Hills think and speak of themselves
in doth English and Zulu as "owning" the land.



“oatha remarxs of a land dispute in the valley, “... there was a

jr2a2t aeal of feeling among the Hlongwa lineage ... that Headman
Marioba was allocating lands which belonged to the Hlongwas,
even tnough these were not used or occupied ..." M.B. Mbatha,

uncublished M.A. thesis, University of Natal, Durban, 1960, p. 70.

The testimony of Chief Kama indicates that the chief organized
the settlement of unoccupied land by pointing out the direction
in which each cluster head was to go in order to take up land and
settle. Cape Native Laws Commission, /hrd., Vol. 1.

Clarissa Fourie, unpublished research findings for M.A., University
of Natal; see also J. Boissevain, FRIENDS OF FRIENDS: NETWORKS,
MANIPULATORS, AND COALITIONS. Blackwell, Oxford, 1974.

5.M. Seymour, BANTU LAW IN SOUTH AFRICA, 3rd ed., 1970, Juta &
Co. "Under the Natal Code, Bantu dwellings ... are deemed to be
moveables ... Being moveable property, a hut is owned by the
person who erects it, if a major ..." p. 69. Persons with the
status of a major may enter into contracts of lease, pledge, or
sale.

[t is equally important not to offer programs which in their
implemertation impose hardship on the people, for example by making
the process of reporting deaths and successions onerous or expen-
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